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A BRIEF SURVEY OF EQUITY JURISDICTION. 


QUITY jurisdiction is a branch of the law of remedies; and 

as it affects, or is affected by, nearly the whole of that law, 

it is impossible to obtain an intelligent view of it as a whole with- 

out first taking a brief view of the law of remedies as a whole. 

Moreover, as all remedies are founded upon rights, and have for 

their objects the enforcement and protection of rights, it is impos- 

sible to obtain an intelligent view of remedies as a whole, without 
first considering the rights upon which they are founded. 

Rights are either absolute or relative. Absolute rights are such 
as do not imply any correlative duties. Relative rights are such 
as do imply correlative duties. 

Absolute rights are of two kinds or classes: First, those rights 
of property which constitute ownership or dominion, as distin- 
guished from rights in the property of another,—jura in re aliena ; 
secondly, personal rights ; 2z.¢., those rights which belong to every 
person as such. 

Relative rights, as well as their correlative duties, are called 
obligations ; 7.¢., we have but one word for both the right and its 
correlative duty. The creation of every obligation, therefore, is 
the creation of both a right and a duty, the right being vested in 
the obligee, and the duty being imposed upon the obligor. Un- 
doubtedly the word “obligation” properly expresses the duty, 
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and the use of the same word to express the right is a defect of 
nomenclature which is unfortunate, as it has given rise to much 
confusion of ideas. 

Obligations are either personal or real, according as the duty is 
imposed upon a person or a thing. An obligation may be 
imposed upon a person either by his own act, namely, by a con- 
tract, or by act of law.! 

An obligation may be imposed upon a thing either by the will 
of its owner, manifested by such act or acts as the particular 
system of law requires, or by act of law. It is in such obligations 
that those rights of property originate which are called rights in 
the property of another,—juva in re aliena. Instances of real 
obligations wil] be found in servitudes or easements, in which the 
law regards the servient tenement as owing the service ; also in the 
Roman pignus and hypotheca, in which the ves, pignorated or 
hypothecated to secure the payment of a debt, was regarded as a 
surety for the debt. The fzguus has been adopted into our law 
under the name of pawn or pledge. The hypotheca has been rejected 
by our common law,” though it has been adopted by the admi- 
ralty law. A lien is another instance of a real obligation in our 
law, the very words “lien” and “obligation,” having the same 
meaning and the same derivation. A familiar instance of a real 
obligation created by law will be found in the lien of a judgment 
or recognizance.® 





1 Strictly, every obligation is created by the law. When it is said that a contract 
creates an obligation, it is only meant that the law annexes an obligation to every contract, 
A contract may be well enough defined as an agreement to which the law annexes an 
obligation, 

Strictly, also, a tort gives rise to an obligation as much as a contract; namely, an 
obligation to repair the tort or to make satisfaction for it; but this is an obligation which 
the law imposes upon a tort-feasor merely by way of giving a remedy for the tort. In 
the same way the breach of a contract gives rise to a new obligation to repair or make 
satisfaction for the breach. 

2 It would, however, be more correct to say that our law does not permit the owner 
of property to hypothecate it at his own will and pleasure; for hypothecations created 
by law do exist with us, as will presently be seen. 

8 Such a lien is an hypothecation created by law. It is what civilians call a general 
hypothecation, because it attaches to all the land of the judgment debtor or recognizor, 
whether then owned by him or afterwards acquired, 

Instances of hypothecations of goods created by law will be found in the lien given to 
a landlord on the goods of his tenant to secure the payment of rent, and in the Nen on 
beasts damage feasant, given to the person injured to secure satisfaction for the injury 
done. These liens are enforced by distress, The former is in a sense general; 2.¢., it 
attaches on all the goods which are on the demised premises when the rent becomes due. 
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Relative rights differ from absolute rights in this, that the 
former add nothing to the sum or aggregate of human rights; 
for what an obligation confers upon the obligee is precisely 
commensurate with what it takes from the obligor. Absolute 
rights, therefore, make up the entire sum of human rights. 

Every violation of a right is either a tort or a breach of obli- 
gation. Every violation of an absolute right is, therefore, a tort. 
So is every violation of a right arising from an obligation (z.2., of 
a relative right) which does not consist of a breach of the obli- 
gation. Hence every act committed by any person in violation 
of a right created by a real obligation is a tort; for such an act 
cannot be a breach of the obligation. 

Whether a right created by a personal obligation can be 
violated by an act which constitutes a tort, ze, by an act which 
does not consist of a breach of the obligation, is a question in- 
volved in much doubt and difficulty. In Lumley v. Gye,! and in 
Bowen v. Hall,? this question was decided broadly in the affirma- 
tive ; for it was held in each of those cases that it was a tort 
maliciously to procure an obligor to break his obligation. In 
each of them, however, the Court was divided; in Lumley v. Gye 
there was a very powerful dissenting opinion, which was fully 
adopted by one of the judges in Bowen v. Hall; and, though the 
writer is not at present prepared to say that the decisions were 
wrong, yet neither is he prepared to admit that they were right.? 

An obligation may, however, be so framed as to make it 
possible for the obligor or a third person to destroy the obligation 
before the time for its performance arrives. For example, if 
the performance of an obligation be made conditional upon the 
happening of an event which is subject to human control, any 
act which prevents the happening of that event will destroy the 
obligation ; and there can be no doubt that such an act, if done 
for the purpose of destroying the obligation, will constitute a 

12 El. & Bl. 216, 26Q.B. D. 333. 

8 “*N, B. Any prevention of the completion of an obligation (stricto sensu) caused by 
a third party would be no violaticn of a right in the od/igee, or, if it would, would be a 
violation of a distinct right. A stranger who employs a builder to undertake an ex- 
tensive work, or wounds or maims him (thereby, in either case, preventing him from 
completing a previous contract with myself) violates no right in me; and my remedy 
is against the duz/der for the breach of contract with myself. A stranger who inveigles 
my servant violates, not my jus ad rem under the contract, but my jus im re. The 
servant himself, indeed, does; and for this breach of his obligation (stricto sensu) I 
may sue him on the contract.” — Austin, Jurisprudence (4th ed.), Vol. 1, p. 402, note 
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tort. Nor does the writer see any reason to doubt that it would 
also be a tort maliciously to procure another person to destroy an 
obligation, even though the person committing the act of destruc- 
tion were the obligor.} 

For most practical purposes, however, it may be said with 
sufficient correctness that a right created by a personal obligation 
is subject to violation only by a breach of the obligation, and 
hence only by the obligor; for it will very seldom happen that 
any question will arise as to the violation of such a right by any 
person other than the obligor, or in any way other than by a 
breach of the obligation. 

What has thus far been said of rights and their violation has in 
it no element of equity. The rights which have been described 
may be defined as original and independent rights, and equity has 
no voice either in the creation of such rights or in deciding 
in whom they are vested. Equity cannot, therefore, create personal 
rights which are unknown to the law; nor can it say that a res, 
which by law has no owner, is a subject of ownership, nor that a 
ves belongs to A which by law belongs to B; nor can it impose 
upon a person or a thing an obligation which by law does not 
exist ; nor can it declare that a right arising from an obligation is 
assignable, if by law it is not assignable. To say that equity can 
do any of these things would be to say that equity is a separate 
and independent system of law, or that it is superior to law. 

If there is no element of equity in aright, neither is there in the 
violation of that right ; for what is a violation of a right depends 
entirely upon the extent of the right. If, therefore, equity could 
declare that a right has been violated when by law it has not, it 
could thus enlarge the right of one man and curtail that of 
another. 

When, however, it is said that equity has no voice in a given 
question, it must not be inferred that a judge sitting in equity has 
no such voice. An equity judge administers the sane system of 
law that a common-law judge does ; and he is therefore constantly 
called upon to decide legal questions. It, therefore, sometimes 
happens that courts of equity and courts of common law declare 
the law differently ; and a consequence of this may be that courts 
of equity will recognize a certain right which courts of common 





1 See the observations of Professor Ames, supra, page 10. 
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law refuse to recognize; but it does not follow that the right thus 
recognized is properly an equitable right. So courts of equity 
may treat an act as a violation of a legal right, which courts of 
common law treat as rightful; but it does not follow that such an 
act is properly an equitable tort. A well-known instance of such 
an act is found in what is commonly called equitable waste. For 
example, if a tenant for life, without impeachment of waste, cut 
down ornamental trees, or pull down houses, a court of equity 
says he has committed waste, while a court of common law says 
he has not. Either court may be wrong, and one of them must 
be ; for the question depends entirely upon the legal effect to be 
given to the words “ without impeachment of waste,” and that can- 
not depend upon the kind of court in which the question happens 
to arise. Yet the practical consequence of this diversity of view 
is, that there is a remedy in equity against the tenant in the case 
supposed, while there is none at law; and this gives to the act of 
the tenant the semblance of being an equitable tort. In truth, 
however, the act is a legal tort, if the view taken by courts of equity 
is correct, while it is a rightful act, if the view taken by courts of 
common law is correct. 

There are, however, true equitable rights, and also true equita- 
ble wrongs, the latter being violations of equitable rights. A true 
equitable right is always derivative and dependent, z.2., it is derived 
from, and dependent upon, a legal right. A true equitable right 
exists when a legal right is held by its owner for the benefit of an- 
other person, either wholly or in part. Such a right may be de- 
fined as an equitable personal obligation. It is an obligation 
because it is not ownership;! and because it is relative, ze., it 
cannot exist without a correlative duty ; and it is personal because 
the duty is imposed upon the person of the owner of the ves (z.¢., 
of the legal right), and not upon the ves itself. And yet courts of 
equity frequently act as if such rights were real obligations, and 
even as if they were ownership. Indeed, it may be said that they 
always so act when they can thereby render the equitable right 
more secure and valuable, and yet act consistently with the fact 





1 That is, it is not ownership of the thing which is the subject of the obligation. For 
example, when land is held by one person for the benefit of another, the latter is not 
properly owner of the land even in equity. Of course the equitable obligation itself 
is as much the subject of ownership as is a legal obligation; and the only reason why 
such ownership is not recognized by courts of common law is that the thing itself which 
is the subject of the ownership (/.c., the equitable obligation), is not recognized by them. 





60 HARVARD LAW REVIEW. 


that such right is in truth only a personal obligation. For ex- 
ample, a personal obligation can be enforced only against the 
obligor and his representatives ; but an equitable obligation will 
follow the ves which is the subject of the obligation, and be en- 
forced against any person into whose hands the ves may come, 
until it reaches a purchaser for value and without notice. In 
other words, equity imposes the obligation, not only upon the 
person who owned the ves when the obligation arose, but upon all 
persons into whose hands it afterward comes, subject to the quali- 
fication just stated. But the moment it reaches a purchaser for 
value and without notice, equity stops short ; for otherwise it would 
convert the personal obligation into a real obligation, or into own- 
ership. Why is it, then, that equity admits as an absolute limitation 
upon its jurisdiction a principle or rule which it yet seems always 
to be struggling against, namely, that equity acts only against the 
person,— @guitas agit in personam? One reason is (as has already 
appeared) that equity has no choice or option as to admitting 
this limitation upon its jurisdiction. Another reason is that if 
equitable rights were rights zz rem, they would follow the ves into 
the hands of a purchaser for value and without notice; a result 
which would not only be intolerable to those for whose benefit 
equity exists, but would be especially abhorrent to equity itself. 
Upon the whole, it may be said that equity could not create rights 
in vem" if it would, and that it would not if it could. 

The Roman fignus and hypotheca were rights in rem. The 
pignus was admitted into our law because it affected chattels 
only, and because it could not be effected without delivery of 
possession; but the Aypotheca was rejected because it affected 





1 Here again, when it is said that equity cannot create rights 7 vem, reference is had 
to the ves, which is the subject of the equitable obligation. Regarding the equitable 
obligation itself as the ves, there can be no doubt that an equitable obligation, like a 
legal obligation, always creates a right iz vem (i.e., an absolute right), as between the 
obligee and all the rest of the world except the obligor; for it can create a right im per- 
sonam (i.é., a relative right) only as between the obligee and the obligor. To say, there- 
fore, that an obligation can create a relative right on/y, is to say that it can create no right 
whatever, except as between the obligee and the obligor. Moreover, if an obligation 
does not create an absolute right, it is impossible to support Lumley v. Gye and Bowen 
v. Hall, though the converse does not necessarily follow. 

As an equitable obligation creates a right which (in one of its aspects) is absolute, 
of course it follows that such a right may be the subject of a purchase and sale, or of 
a new equitable obligation, If, then, the owner of such a right first incur an obligation 
to hold it for the benefit of A, and afterward sell it to B, who has no notice of the pre- 
vious obligation to A, will B be bound by the obligation to A? Prof. Ames has clearly 
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land, and did not require any change of possession. Equity 
introduced the Aypotheca without any violation of law, and with 
the most beneficial effects. Why? Because equity introduced 
it as a right zz personam only. 

Legal personal obligations may be created without limitation, 
either in respect to the persons between whom, or the purposes 
for which, they are created, provided the latter be not illegal. 
But it is otherwise with equitable obligations ; for, as they must 
be founded originally upon legal rights, so they can be imposed 
originally only upon persons in whom legal rights are vested, and 
only in respect of such legal rights ; z.e., only for the purpose of 
imposing upon the obligors in favor of the obligees some duty 
in respect to such legal rights. But the original creation of 
equitable obligations is, subject to still further limitations, for it is 
not all legal rights that can be the subjects of equitable obliga- 
tions. . Only those can be so which are alienable in their nature. 
Of absolute rights, therefore, none of those which are personal 
can ever be the subjects of equitable obligations, while nearly all 
rights which consist in ownership can be the subjects of such 
obligations. Relative rights can generally be the subjects of 
equitable obligations, but not always. For example, some rights 
arising from real obligations, are inseparably annexed to the 
ownership of certain land, and, therefore, are not alienable by 
themselves. So, also, some rights arising from personal obliga- 
tions are so purely personal to the obligee as to be obviously 
inalienable. It is only necessary to mention, as an extreme case, 
the right arising from a promise to marry. 

What has thus far been said applies to equitable rights as 
originally created, z.¢., to equitable rights which are derived im- 
mediately from legal rights; but there are equitable rights which 
are derived from legal rights only mediately. For, when an 





shown, as the writer thinks, that he will not. (See supra, pp. 9-11.) Tohold other- 
wise would be to hold that equity will not afford the same protection to property of 
its own creation that it does to property not of its own creation; which would be not 
only absurd in itself, but contrary to the principle that equitable property is governed 
by the same rules as legal property. 

If Prof. Ames’s doctrine is correct, it proves the statement in the text, namely, that 
equity will not create a true, real obligation (7.e., one which will follow the res into the 
hands of a purchaser for value and without notice), even when it has the power to do 
so; for of course, as between conflicting rights of its own creation, equity may do what- 
ever justice is supposed to require. 

1 See supra, page 56, note 3. 





62 HARVARD LAW REVIEW. 


equitable right has once been created it may in its turn become 
the subject of a new equitable right, z¢., its owner may incur an 
equitable obligation to hold his equitable right for the benefit of 
some other person; and this process may go on ad infinitum, 
each new equitable right becoming in its turn the subject of still 
another equitable right, and all the equitable rights being derived 
from the same legal right, the first immediately, the others 
mediately. It is to be observed that these equitable rights are 
created without any alienation or diminution of the rights from 
which they are derived. For it is not the nature of an obligation, 
real or personal, legal or equitable, while it remains an obligation 
merely (that is, while it remains unperformed) to alienate or di- 
minish in any way any right vested in the obligor. In the case, 
therefore, of a succession of equitable rights derived from one 
legal right, the legal right remains undiminished in its original 
owner, and so does each equitable right, and yet the equitable 
rights add nothing to the sum of human rights,! the aggregate of 
the legal right and all the equitable rights only equalling the legal 
right. So if the legal right be destroyed (¢.g., by the act of God), 
all the equitable rights will fall to the ground. It is to be further 
observed that the legal owner is bound only to the original equi- 
table owner, and the latter to the second equitable owner, and so 
on. If the legal owner and the equitable owners be conceived of 
as standing in a line, one behind the other, in the reverse order of 
the time of the creation of their rights, it will be seen that each 
one in the line is equitably bound to the one immediately before 
him, and to no one else, and hence that there are as many equita- 
ble bonds as there are persons in the line, less one, —the one 
standing in front being, of course, subject to no bond. 

The foregoing method of deriving an indefinite succession of 
equitable rights from one legal right may be termed the method 
by sub-obligation. 

Another method is for the first equitable obligee to assign his 
equitable right, at the same time receiving from the assignee a new 
equitable obligation. He may then assign his new equitable right 
to a new assignee, at the same time receiving from the latter still 
another equitable obligation ; and this operation may be repeated 
indefinitely. This method takes place in the common case where 





1 See supra, page 57. 
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land is mortgaged in the ordinary way to several persons in suc- 
cession ; for in that case each successive mortgage has a twofold 
operation, namely, that of an assignment or transfer to the mort- 
gagee, and that of imposing an equitable obligation on the mort- 
gagee in favor of the mortgagor. For example, the first mortgage 
has the twofold operation of assigning or transferring the land to 
the mortgagee, and of creating an equitable obligation in the latter 
to reconvey the land to the mortgagor on payment of the mort- 
gage debt; and in this way the first or original equitable right is 
created. Then a second mortgage has the twofold operation of 
assigning this original equitable right, and of creating in the as- 
signee an equitable obligation to reassign it tothe mortgagor on 
payment of the second mortgage debt. In this way a second 
equitable right is created, which in its turn may be assigned by a 
third mortgage, the third mortgagee incurring an equitable obliga- 
tion to reassign it to the mortgagor on payment of the third mort- 
gage debt; and this operation will be repeated as often as a new 
mortgage is given. 

If, upon the making of the first mortgage, the mortgagor and 
the first mortgagee be conceived of as standing one behind the 
other, the effect of a second mortgage will be to place the second 
mortgagee between the mortgagor and the first mortgagee, and 
thus to separate the two latter ; for the second mortgagee, as assignee 
of the mortgagor, steps into the shoes of the latter as to the first 
mortgagee, becoming in effect the mortgagor as to the latter, just 
as if he had purchased the equitable right of the mortgagor (z.<., 
his equity of redemption), absolutely. As the mortgagor thus 
ceases to have any relations, for the time being, with the first mort- 
gagee, of course he must give up his place to his successor, the 
second mortgagee. Still the mortgagor does not stand aside as a 
mere stranger, as he would do if he had simply sold his equity of 
redemption ; but he takes his place next to the second mortgagee 
by virtue of the new equitable obligation (z.¢., equity of redemp- 
tion) running from the latter to him. For the same reasons a 
third mortgagee will take his place between the mortgagor and the 
second mortgagee, and so on. Therefore, the mortgagor will al- 
ways be at one end of the line, and the first mortgagee at the 
other end, the latter always remaining stationary, but the former 
moving, as often as a new mortgage is given, to make room for 
the new mortgagee. 
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A question, however, still remains, namely, is the first mortga- 
gee to be placed in front, with the several other mortgagees, and the 
mortgagor behind him inthe order of time, or is the mortgagor to be 
placed in front with the several mortgagees behind him in the reverse 
order of time? The answer depends upon whether the mortgagees 
and the mortgagor are to be placed with reference to the oper- 
ations of the mortgages as transfers or assignments, or with refer- 
ence to their operation as creating equitable obligations. If the 
former, the first mortgagee should stand in front ; if the latter, the 
mortgagor should stand in front. And, as we are now considering 
mortgages, with reference to their operation in creating equitable 
obligations, it is clear that the mortgagor and the mortgagees should 
be placed with reference to that operation. Thus, we have the 
same final result, whether a succession of equitable obligations be 
created by successive mortgages, or by successive sub-obligations, 
though this result is produced by different machinery. In both 
cases there are as many equitable obligations as there are persons 
in the line, less one. In both cases every person in the line, ex- 
cept the first and the last, is both an equitable obligor and an 
equitable obligee, the first being an equitable obligee only, and the 
last an equitable obligor only. The only differences are, first, that, 
in the case of successive mortgages, each successive equitable obli- 
gation is made the subject of a new equitable obligation (z.¢., of a 
sub-obligation), not by the original obligee, but by his assignee ; 
and, secondly, that all the successive equitable obligations are made 
in favor of the same person, namely, the mortgagor, the latter 
always acquiring a new equitable obligation the moment that he 
relinquishes an old one. 

There are still other modes in which an indefinite number of 
equitable rights may be derived from one legal right, namely : 
first, the owner of the legal right, instead of incurring one equi- 
table obligation as to the whole of the legal right, may incur an 
indefinite number of equitable obligations, each as to some aliquot 
part of the legal right ; secondly, the owner of the original equi- 
table right may assign that right to an indefinite number of persons 
by assigning some aliquot part of it to each. 

With respect to the modes in which they are created, equitable 
obligations differ widely from legal obligations. Most legal obli- 
gations are created by means of contracts ; z.¢., a person promises 
(expressly or by implication), or covenants to do or not to do 
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something, and the law annexes to the promise or covenant an 
obligation to do, or refrain from doing, according to the terms of 
the promise or covenant. But a purely equitable obligation can- 
not be made in that way. I say “a purely equitable obligation,” 
because an obligation is frequently annexed to a promise or cove- 
nant both by law and by equity, z. ¢., the law annexes a legal obli- 
gation, and equity annexes an equitable obligation. But equity 
cannot annex an obligation to a promise or covenant to which the 
law refuses to annex any obligation.!_ In a word, there is properly 
no such thing as an equitable promise or covenant, and no 
such thing as an equitable contract. The reason, therefore, 
why a contract cannot result in creating a purely equitable obli- 
gation is, that a contract always results in creating a legal 
obligation. 

How, then, are purely equitable obligations created? For the 
most part, either by the acts of third persons or by equity alone. 
But how can one person impose an obligation upon another. By 
giving property to the latter on the terms of his assuming an 
obligation in respect to it. At law there are only two means by 
which the object of the donor could be at all accomplished, con- 
sistently with the entire ownership of the property passing to 
the donee, namely : first, by imposing a real obligation upon the 
property ; secondly, by subjecting the title of the donee to a con- 
dition subsequent. The first of these the law does not permit; 
the second is entirely inadequate. Equity, however, can secure 
most of the objects of the donor, and yet avoid the mischiefs of 
real obligations, by imposing upon the donee (and upon all per- 
sons to whom the property shall afterwards come without value 
or with notice) a personal obligation with respect to the property ; 
and accordingly this is what equity does. It is in this way that 
all trusts are created, and all equitable charges made (2. ¢., equita- 
ble hypothecations or liens created) by testators in their wills. 
In this way, also, most trusts are created by acts z#ter vivos, except 
in those cases in which the trustee incurs a legal as well as an 
equitable obligation. In short, as property is the subject of every 
equitable obligation, so the owner of property is the only person 
whose act or acts can be the means of creating an obligation in 
respect to that property. Moreover, the owner of property can 





1 See supra, page 58. 
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create an obligation in respect to it in only two ways: first, by 
incurring the obligation himself, in which case he commonly also 
incurs a legal obligation; secondly, by imposing the obligation 
upon some third person; and this he does in the way just 
explained: 

But suppose a person,to whom property is given on the terms of 
his incurring an equitable obligation in respect to it, is unwilling 
to incur such obligation, shall it be imposed upon him against his 
will? Certainly not, if he employs the proper means for prevent- 
ing it; but the only sure means of preventing it is by refusing 
to accept the property, z. ¢., to become the owner of it; for no 
person can be compelled to become the owner of property even 
by way of gift. If he once accept the property, the equitable 
obligation necessarily arises, and he can get rid of the latter only 
by procuring some one else to accept the property with the obliga- 
tion ; and even this he cannot do without the sanction of a court 
of equity. 

An owner of property may, however, incur an equitable obliga- 
tion in respect to it, founded upon his own act and intention, and 
yet make no contract, nor incur any legal obligation. For ex- 
ample, if an owner of property do an act with the intention of 
transferring the property, but which fails to accomplish its object 
because some other act is omitted to be done which the law makes 
necessary, equity will give effect to the intention by imposing an 
equitable obligation to do the further act which is necessary to 
effect the transfer, provided'a valuable consideration was paid 
for the act already done, so that the transfer, when made, will be 
a transfer for value, and not a voluntary transfer. So, if an owner 
of property, thinking that he has the power to hypothecate it 
merely by declaring his will to that effect, declare, for a valuable 
consideration, that such property shall be a security to a creditor 
for the payment of his debt, though he will not create a legal hy- 
pothecation, nor incur any legal obligation, yet he will create an 
equitable hypothecation or an equitable lien ; 2. ¢., equity will give 
effect to the intention by creating an equitable obligation to hold 
the property as if it were legally bound for the payment of the 


debt. In both the cases just put, equity proceeds upon the prin-: 


ciple that the act already done would be effective for the accom- 
plishment of its object in the absence of any positive rule of law 
to the contrary; and in both cases equity gives effect to the inten: 
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tion without any violation of law ; for, in the first case, equity com- 
pels a performance of every act which the law requires, while, in 
the second case, equity merely creates a personal obligation which 
violates no law, in lieu of a real obligation, which the law refuses 
to create. | 

Many equitable obligations are created and imposed by equity 
alone ; and this is done upon the principle that justice can thereby 
be best promoted. For example, it is by force of equity alone 
that an equitable obligation follows the property which is the sub- 
ject of the obligation until such property reaches a purchaser for 
value and without notice. The obligation may have been created 
originally through the act or acts of the owner of the property; but 
it is by force of equity alone that this obligation is imposed upon 
subsequent owners of the property who had no part in its original 
creation. So also all that large class of equitable obligations com- 
monly known as constructive trusts are created by equity alone. 
For example, where property is obtained by fraud, unless (as 
seldom happens) the fraud be of such a nature as to prevent the 
legal title from passing, the only legal remedy will be an action for 
damages against the party committing the fraud; but equity, by 
creating an equitable obligation, can and will follow the property 
itself (until it comes into the hands of a purchaser for value and 
without notice), and compel a specific restoration of it. If it be 
asked why a legal obligation to restore the property is not created, 
and how equity can go beyond the law, the answer is that the right 
is created in such a case merely for the sake of the remedy, and 
that the common law never contemplates any remedies other than 
those which the common law itself affords. The common law 
does not, therefore, create an obligation to restore the property, 
because it would regard such an obligation as useless. It could 
only give damages for a breach of the obligation; and it can 
equally well give damages for the fraud itself. Moreover, the 
equitable obligation is generally conditional upon the restoration 
by the person defrauded of the consideration received by him, 
and courts of common law have no adequate machinery for deal- 
ing with conditions of such a nature. 

Another large class of equitable obligations created by equity 
alone are those (already referred to) imposed upon mortgagees in 
favor of mortgagors. A mortgage is a transfer of property, either 
defeasible by a condition subsequent, namely, by the payment of 
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the mortgage debt on a day named, or accompanied by an agree- 
ment to reconvey the property upon a condition precedent, namely, 
the payment of the mortgage debt on a day named. In either 
case, if the mortgagor suffer the day to pass without performing 
the condition, his right to have the property restored to him is en- 
tirely and absolutely gone at law; and it is at the very moment that 
the mortgagor loses his legal right that his equitable right arises, 
namely, to have the property reconveyed to him (notwithstanding 
his failure to perform the condition agreed upon), on payment 
of the mortgage debt, interest, and costs. But how is it that 
equity can create such an obligation, it being not only without 
any warrant in law, but directly against the express agreement of 
the parties? Because, while the mortgagor has lost his right to 
the land, the mortgage debt remains wholly unpaid; and con- 
sequently the mortgagee can at law keep the land, and yet com- 
pel the mortgagor to pay the mortgage debt. In a word, the 
mortgagor loses (¢.¢., forfeits) his land merely by way of penalty 
for not performing the condition; and though this is by the ex- 
press agreement of the parties, yet equity says the only legitimate 
object of the penalty was to secure performance of the condition ; 
and, therefore, it is unconscionable for the mortgagee to enforce 
the penalty, provided he can be fully indemnified for the breach of 
the condition ; and, the condition being merely for the payment of 
money, the mortgagee will, in legal contemplation, be fully in- 
demnified for its breach by the payment of the mortgage debt 
(though after the day agreed upon) with interest and costs. In 
short, equity creates the equitable obligation in question upon the 
ancient and acknowledged principle of relieving against penalties 
and forfeitures. 

Still another important class of equitable obligations created 
by equity alone are those commonly known as rights of subro- 
gation. For example, a debtor becomes personally bound to his 
creditor for the payment of the debt, and also pledges his prop- 
erty to the creditor for the same purpose. A third person also 
becomes personally bound to the creditor for the payment of the 
same debt as surety for the debtor, and pledges Azs property to 
the creditor for the same purpose. In this state of things justice 
clearly requires that the debt be thrown upon the debtor, or upon 
the pledge belonging to him, and that the surety and the pledge 
belonging to him be exonerated from the debt, provided this can 
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be done without interfering with the rights of the creditor. The 
latter, however, bas the right to enforce payment of his debt in 
whatever way he thinks easiest and best, 2. ¢., in whatever way he 
chooses ; and equity cannot prevent the exercise of that right 
without a violation of law. If, then, the surety or his property 
should be compelled to pay the debt, the legal consequences 
would be, first, that the debt would be gone, and the debtor’s 
personal obligation to the creditor extinguished, for payment by 
the surety or by his property has the same legal effect as payment 
by the debtor or by his property ; secondly, that, the personal obli- 
gation of the debtor being extinguished, the vea/ obligation of his 
property would be extinguished also, for the latter is only acces- 
sory to the former, and hence it cannot exist without it. More- 
over, other legal consequences to the surety would be, first, that 
the surety would lose the benefit of any legal priority that the 
creditor might have had over other creditors of the same debtor ; 
secondly, that the surety would have no means of obtaining in- 
demnity from the debtor unless he could prove a contract by the 
latter (either express or implied in fact) to indemnify him. But 
here equity employs a useful fiction in aid of the surety ; for it 
treats the latter as having (not paid, but) purchased the debt. 
Hence, it treats the debt as still subsisting in equity until it is paid 
by the debtor or by his property. In other words, payment by 
the surety or by his property does not extinguish any of the 
rights of the creditor in equity, though it does at law; and yet, 
after payment by the surety or by his property, the creditor holds 
his rights, not for his own benefit, but for the benefit of the 
surety. This, therefore, is an instance in which equity creates 
one equitable right (namely, in the creditor), in order to make it 
the subject of another equitable right (namely, in favor of the 
surety). 

There are other cases in which the object of! subrogation is to 
obtain not exoneration, but contribution, namely, where there 
are several persons who ought in justice to contribute equally 
towards the discharge of a debt or other burden. Such is the 
case when there are several co-sureties for an insolvent debtor, 
or when several persons incur a debt jointly. 

There is a class of cases in which the doctrine of subrogation 
seems to have been unwarrantably extended under the name of 
marshalling. For example, if the owner of houses A and B 
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(worth, respectively, $10,000 and $5,000) mortgage them both 
to C for $5,000, and then mortgage A to D for $10,000, and then 
become insolvent, it is said that D may throw the whole of C’s 
mortgage on B, and thus obtain payment in full of his own mort- 
gage out of A, though the consequence be that unsecured credit- 
ors of the insolvent will receive nothing ; and the principle upon 
which this is held is generalized by saying that when one of two 
creditors has the security of two funds, and the other has the 
security of only one of those funds, the latter creditor may throw 
the debt of the former creditor wholly upon the fund which is 
not common to both (provided, of course, that fund be sufficient 
to pay it), in order that he may obtain payment of his own debt 
out of the fund which is common to both. This doctrine had its 
origin in efforts of courts of equity to prevent the harsh and 
unjust discriminations which the law formerly made between 
creditors of persons deceased, whose claims were in equity and 
justice equal; and it seems that the doctrine, as a general one, 
cannot be sustained upon any principle. For example, in the 
case just supposed, the doctrine of marshalling assumes that, in 
equity and justice, house B ought to exonerate house A from the 
first mortgage, whereas, in truth, they ought to bear the bur- 
den of the first mortgage equally. As between secured and unse- 
cured creditors, equity clearly ought to favor the latter class, if 
either. 

Lastly, still another instance of an equitable obligation created 
by equity alone, is the equitable hypothecation or lien given to a 
vendor, upon land which he has sold and conveyed, to secure the 
payment of the purchase-money. 

Reference has been already made to cases in which a contract 
results in an equitable as well as a legal obligation. Why is this? 
Because the legal obligation is not sufficient for all the purposes 
of justice. In what contracts, then, do the purposes of justice 
require an equitable as wellas a legal obligation? Chiefly in those 
which consist in giving (dando) instead of doing (faciendo). 
What are the defects in the legal obligation annexed to such con- 
tracts? Chiefly these: First, although an obligation to give a 
thing is said to confer on the obligee a right to the thing, a jus ad 
vem, yet this right can be enforced only against the obligor per- 
sonally. A consequence of this is, that, if the obligor become 
insolvent after receiving the price of the thing, but before the thing 
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is actually given to the obligee, both the thing itself and its price 
will go to the creditors of the insolvent. Of course justice requires 
that, the obligor having obtained the price of the thing, the obligee 
should obtain the thing itself; and this an equitable obligation 
enables him to do. Secondly, a legal obligation can never be 
enforced against any person other than the obligor or his personal 
representative. If, therefore, the owner of a ves who has incurred 
a legal obligation to give it to A, choose to give it to B, orif he 
die, and the ves, being land, descends to his heir, it will be impos- 
sible for A to obtain any relief except damages, however 
inadequate such relief may be. But if an equitable obligation has 
also been incurred, it will be possible for A to obtain the zes itself, 
notwithstanding the death of the obligor, and also notwithstanding 
the transfer of the ves to B, unless the latter be a purchaser for 
value and without notice. Thirdly, a legal obligation creates a 
right (z.¢., a relative right) in the obligee alone, and this right 
must remain in the obligee until his death, unless it be previously 
assigned either by his own act or by act of law; and upon the 
death of the obligee, the right must vest in his personal represent- 
ative. When, therefore, acontract is made with A to give a thing 
to B, it seems impossible to enforce the contract effectively by 
virtue of the legal obligation annexed to it ; for it can be enforced 
by A alone, and he can recover no more than nominal damages. 
Equity will, however, annex to such a contract an obligation 
directly to B; and hence the latter can obtain in equity without 
difficulty, the benefit intended to be secured to him by the con- 
tract. So, if alegal obligation be incurred to convey land to the 
obligee, and the latter die before the land is conveyed, the sole 
right to enforce the obligation will go to the personal representa- 
tive of the obligee; and yet, clearly the heir ought to have the 
land, though the personal representative ought to pay for it; for 
such would have been the effect of the performance of the obliga- 
tion but for the accident of the death of the obligee. To meet 
this difficulty, therefore, equity will create an equitable right in the 
obligee, which, upon the death of the latter, will go to his heir. 
Having thus treated with sufficient fulness of equitable rights, it 
remains to speak briefly of the violation of such rights. In 
respect to their violation, equitable obligations are subject to 
nearly the same observations as legal obligations. Equitable 
obligations are, however, more subject to violation by tortious 
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acts than are legal obligations; for, as an equitable obligation 
always has some legal or equitable right for its subject, any tor- 
tious injury to, or destruction of, this latter right, or any wrongful 
transfer of it, will, it seems, be a tort to the equitable obligee. 
Thus, a trespass committed upon land or upon a chattel which is 
the subject of an equitable obligation, is, it seems, a tort to the 
equitable obligee, though, as it is also a tort to the legal 
owner, and as the equitable obligee can, as a rule, obtain 
redress only through the legal owner, the tort to the equitable 
obligee seldom attracts attention. So it seems that any wrongful 
extinguishment by the obligee of an obligation which is itself the 
subject of an equitable obligation, though it is a breach of the 
equitable obligation, is also a tort to the equitable obligee. So it 
seems that the alienation by its owner of any right which is the 
subject of an equitable obligation, in disregard of such obligation, 
is a tort to the equitable obligee. 

This completes what it was proposed to say upon the subject of 
rights and their violation, and the way is thus prepared to treat of 
remedies, 


C. C. Langdell, 
[ Zo be continued.) 
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HE question whether Congress has the power to make paper 

a good tender in payment of debts, and the question whether 
under any given circumstances it is wise or right that Congress 
should use it, are very different things. He who asserts the power 
may well enough deny the wisdom, the justice, or the morality 
of any particular instance of its exercise; recalling what Sir 
Matthew Hale said of the king’s prerogative regarding the coin: 
“Tt is true that the imbasing of money in point of allay hath not 
been very usually practised in England, and it would be a dishonor 
to the nation if it should . . . but surely if we respect the 
right of the thing, it is within the king’s power to do it.”1 The 
topic which it is now proposed to consider is the purely legal one 
of constitutional power. 

I. As regards the clauses of the Constitution relating to money, 
and as to the opinion of the framers of it about the emission of 
bills and making paper a legal tender. 

The specifications of the power which is given to the Congress 
of the United States in the Constitution, relating to money, are 
two: power is given to borrow money and to coin money. Art. 
I., Sect. 8, clause 2, reads: [The Congress shall have power] “to 
borrow money on the credit of the United States.” In clause 5 
the power is given “to coin money, regulate the value thereof, and 
of foreign coin, and fix the standards of weights and measures.” 
Provisions corresponding to these are found in Art. 9, Sects. 
4 and 5, of the Articles of Confederation ; and the language there 
used accounts in part for that of the Constitution. The clauses 
above quoted originally stood, in Pinckney’s Plan of a Federal 
Constitution,? as follows: “ The Legislature of the United States 
shall have the power to borrow money and emit bills of credit; 

to coin money, and regulate the value of all coins, and 
fix the standard of weights and measures.” The Plan was referred 
toa committee. In the draft of the Constitution reported by the 
committee of detail® on August 6, after more than two months, 
the first clause stood nearly as before, while the other one read 
thus: “to coin money, to regulate the value of foreign coin.” 





1 1 Hale, P. C. 193. 2 5 Elhott’s Debates, 130. 8 Jb, 378. 
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There was now no difficulty in regard to the clause about coining 
money ; it passed without opposition, taking on at some later stage 
the shape in which it now stands, namely, that which is first quoted 
above. As regards the other clause, that part of it was stricken 
out which authorized Congress to emit bills, and it was left thus: 
“to borrow money on the credit of the United States.” In the 
articles of Confederation it had been: “to borrow money or emit 
bills on the credit of the United States ;” and now, in the final 
result, they merely struck out, “or emit bills.” 

At no time did any plan or draft of the Constitution contain 
anything which in express terms touched the making of bills by 
Congress a legal tender ; nothing was said fur or against that power. 
That omission was not, of course, because the subject was unfa- 
miliar ; it was, in fact, very much brought to the attention of the 
framers of the Constitution, and so were all the possibilities of 
legislative action about it. It was suggested by Madison that this 
power of emitting bills of credit should not be struck out, but that 
the making of such bills a legal tender should be prohibited. It 
was suggested by others that if there were merely a striking out 
and no prohibition, the power both to emit bills and to make them 
a legal tender would exist in Congress. But still no prohibition 
was inserted, and there was simply a striking out of the express 
authority to emit bills. 

Now, as regards the States. In Pinckney’s Plan, Art. XI.,? they 
were forbidden, “without the consent of the Legislature of the 
United States. . . . [to] emit bills of credit, [or] make 
anything but gold, silver, or copper a tender in payment of 
debts.” By the report of the committee of detail® they were 
forbidden absolutely to coin money; and the previous prohibi- 
tion, “without the consent of the Legislature of the United 
States,” was continued as to the clause about emitting bills of 
credit, or making anything but specie a tender in payment of 
debts. This condition was afterwards stricken out,* and the whole 
provision on the subject as regards the States, finally took its 
present form of an absolute prohibition.® 





1 Jb, 434. 2 Jb. 131. 3 7b, 381. * Jb. 484, 485. 

5 Const. U. S., Art. I., Sect. 10, clause 1: ‘*No State shall . . . coin money, 
emit bills of credit, make anything but gold and silver coin a tender in payment of 
debts.” What was meant by emitting bills of credit was afterwards a matter of contro- 
versy in the courts. The definition of “bills of credit” by the Supreme Court (by the 
majority, per Marshall, C. J.) in Craig v. Mo., 4 Pet. 432 (1830), included any paper 
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As things stood, therefore, when the instrument was launched, 
and as they stand now; frst, both the Union and the States could 
borrow money ; second, the States could not coin money, and they 
could not give the quality of “a tender in payment of debts” to 
anything but gold and silver coin; ¢hzrd, the Union could “coin 
money, regulate the value thereof, and of foreign coin.’ It was 
not restricted as to the metal it should coin. It was not given any 
express power to give or to withhold from its own coin or any 
other, the quality of a legal tender in payment of debts; and it 
was not denied any usual or naturally implied power of this sort; 
fourth, the States could not emit bills, and, of course, they could 
not borrow by the aid of such bills ; ff/t#, as to the power of Con- 
gress to emit bills, to supply a paper currency, or to make it a legal 
tender, the Constitution was silent. 

The questions present themselves, Can Congress emit bills? 
Can it make them a legal tender? Can it make anything else a 
legal tender? In answer to the last of these questions, all agree 
that Congress can make coin a legal tender,—any coin. It is 
not restricted to its own coin; and it is not restricted to gold and 
silver. The power to do this is fairly, although not necessarily, 
implied in that of coining and regulating the value of coin. In 
view of the silence of the Constitution, the usual functions of 
coined money, and the usual powers of a government in regard to 
it, such a power cannot for a moment be doubted. 

Can Congress emit bills and make them a legal tender? In 
considering the action of the Convention which framed the Con- 
stitution it is interesting to observe that this question presented 
itself, for the most part, not as a twofold question, but as a single 
one. The matter discussed was the emission of bills. Whatever 
this might mean, this was the dangerous thing. This was the 
power which it was proposed, in terms, to give, and this only ; and 
this only is what was stricken out. If it should turn out that the 
power of emitting bills was not gone, by merely striking out the 
grant, then, of course, that act is not conclusive upon the question 
of giving them the legal tender quality. This power of making 
paper a legal tender may, indeed, be wanting for other reasons, 





medium issued by a State for the purposes of common circulation. But this was after- 
wards restricted to bills issued by the State, and “ containing a pledge of its credit.” 
Briscoe v. Bk. of Ky., 11 Pet. 257 (1837); Darrington v, Alabama, 13 How. 12 (1851). 
This change saved the State banks, 
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but it is not wanting by reason merely of striking out the ex- 
pression of a power to emit bills. 

Let us see just what took place in the Convention as regards 
bills of credit, and what was then thought to be the effect of its 
action. What actually took place may be seen (so far as we have 
any report of it) by looking at pages 434 and 435 of the fifth 
volume of Elliott’s Debates. The Convention was discussing, on 
August 16, the draft of a Constitution submitted ten days before 
by the Committee of Detail :— 


Mr. GOUVERNEUR Morris moved to strike out “and emit bills on 
the credit of the United States.” If the United States had credit, such 
bills would be unnecessary; if they had not, unjust and useless.—Mr. 
BuTLER seconds the motion.—Mr. Mapison. Will it not be sufficient 
to prohibit the making them a fezder? This will remove the tempta- 
tion to emit them with unjust views; and promissory notes, in that 
shape, may in some emergencies be best.— Mr. GOouvVERNEUR Morris. 
Striking out the words will leave room still for notes of a responsible 
minister, which will do all the good without the mischief. The mon- 
eyed interest will oppose the plan of government, if paper emissions be 
not prohibited.— Mr. Goruam was for striking out without inserting 
any prohibition. If the words stand, they may suggest and lead to the 
measure. — Mr. Mason had doubts on the subject. Congress, he 
thought, would not have the power unless it were expressed. Though 
he had a mortal hatred to paper money, yet, as he could not foresee all 
emergencies, he was unwilling to tie the hands of the legislature. He 
observed that the late war could not have been carried on, had such 
a prohibition existed. —- Mr. Goruam. The power, as far as it will 
be necessary or safe, is involved in that of borrowing.—Mr. MERCER 
was a friend to paper money, though, in the present state and temper 
of America, he should neither propose nor approve of such a measure. 
He was, consequently, opposed to a prohibition of it altogether. It will 
stamp suspicion on the government, to deny it a discretion on this 
point. It was impolitic, also, to excite the opposition of all those who 
were friends to paper money. The people of property would be sure 
to be on the side of the plan, and it was impolitic to purchase their 
further attachment with the loss of the opposite class of citizens.—Mr. 
ELLsworTH thought this a favorable moment to shut and bar the door 
against paper money. The mischiefs of the various experiments which 
had been made were now fresh in the public mind, and had excited the 
disgust of all the respectable part of America. By withholding the 
power from the new government, more friends of influence would be 
gained to it than by almost anything else. Paper money can in no 
case be necessary. Give the government credit, and other resources 
will offer. The power may do harm, never good.—Mr. Ranpo.pu, 
notwithstanding his antipathy to paper money, could not agree to strike 
out the words, as he could not foresee all the occasions that might 
arise—Mr. Witson: It will have a most salutary influence on the 
credit of the United States to remove the possibility of paper money. 
This expedient can never succeed whilst its mischiefs are remembered ; 
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and as long as it can be resorted to it will be a bar to other resources. — 
Mr. BUTLER remarked that paper was a legal tender in no country in 
Europe. He was urgent for disarming the government of such a 
power. — Mr. Mason was still averse to tying the hands of the legisla- 
ture altogether. If there was no example in Europe, as just remarked, 
it might be observed, on the other side, that there was none in which 
the government was restrained on this head.— Mr. Reap thought the 
words, if not struck out, would be as alarming as the mark of the beast 
in Revelation. — Mr. Lancpon had rather reject the whole plan than 
retain the three words, “ and emit bills.” 


Morris’s motion to strike out was then carried by a vote of nine 
States to two. In a note at the bottom of page 435, in accounting 
for the vote of Virginia, Madison says: “ This vote in the affirma- 
tive by Virginia was occasioned by the acquiescence of Mr. Madi- 
son, who became satisfied that the striking out of the words would 
not disable the government from the use of public notes so far as 
they could be safe and proper; and would only cut off the pretext 
for a paper currency, and particularly for making the bills a tender, 
either for public or private debts.” 

Now, in regard to that discussion, observe one or two points: 
first, that the objectionable thing was not merely making paper a 
legal tender, but having a paper currency at all. Madison’s sug- 
gestion toinsert a prohibition upon making bills a legal tender, was 
met by saying that all paper emissions must be prohibited ; and 
Madison’s note shows that he conceived that, in their final action, 
they were cutting away all pretext for a paper currency, and not 
merely for making it a legal tender ; second, eleven persons only are 
reported as speaking in this discussion out of fifty-five, who, at one 
time or another, attended the Convention ; ! and most of those who 
spoke appear to have assumed that striking out the phrase “emit bills 
on the credit of the United States” was equivalent to prohibition.” 
But, although most of the members may have assumed this, all of 
them did not. One prominent and respected member, Mr. Gor- 
ham, from Massachusetts, distinctly made the point that, while he 
favored striking out, he would not consent to prohibition; he 
would strike out, because leaving the words in would be a stand- 
ing temptation to use the power. Madison also tells us, in ex- 
plaining his vote, that he thought there would still be some power 





1; Ell. Deb. 125. 
2 And so Luther Martin, in his Address to the Legislature of Maryland, 1 Ell. Deb. 


369, 370. 
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of using “ public notes.” Of these eleven speakers, five, viz. : 
Madison, Mason, Gorham, Mercer, and Randolph expressed them- 
selves as not in favor of wholly prohibiting the emission of bills. 
And so, in accounting for the large vote in favor of Morris’s 
motion, it is reasonable to suppose that a considerable number 
shared the opinion of Gorham, that striking out was not equiva- 
lent to prohibition. This sagacious policy of silence, rather than 
positive grant or positive prohibition, as regards the powers and 
duty of the Union, was resorted to on several occasions; they 
wished, as Gouverneur Morris is reported to have said of the in- 
strument which they were preparing,! to “ make it as palatable as 
possible.” For example, on an unsuccessful motion to strike out 
a clause making the compensation of members of Congress pay- 
able out of the National treasury, Massachusetts voted to strike 
out; “not,” says Madison, “because they thought the State 
treasury ought to be substituted, but because they thought nothing 
should be said on the subject, in which case it would silently 
devolve on the National Treasury to support the National Legisla- 
ture.” The members of the Convention were sensible that the 
Constitution, as Madison said, “ had many obstacles to encounter,” 
and they preferred sometimes to leave the instrument silent rather 
than to invite opposition by express provisions, either one way or 
the other.? 

Such was the action of the framers of the Constitution as to the 
power to emit bills and the closely related topic of making them a 
legal tender. Turn nowand consider that it is the established law 
of the country that Congress may emit bills. There is no doubt 
about that. It has been practised for seventy years and more ; 
and Chief Justice Chase, in delivering the opinion of the Supreme 
Court of the United States, in Veazie Bank v. Fenno,’ says : “ It 

14 Ell, Deb. 611. 

2 Compare the striking out of a clause empowering Congress to grant charters of in- 
corporation, a power which, nevertheless, it has, 5 Ell. Deb. 543, 544; and Jefferson’s 
comments, 4 24, 610; and the note, 2d. 611; and see Legal Tender Cases, 12 Wall. 
559, per Bradley, J. Compare also the fate of Mr, Gerry’s motion (‘‘he was not 
seconded”) to extend to Congress the prohibition which was put upon the States, as to 
impairing the obligation of contracts, 5 Ell. Deb. 546; see the remarks of Morris, ¢é. 
485. Compare also the language of Madison, in his letter of Feb. 22, 1831, to C, J. 
Ingersoll; a certain evil which he is there discussing was not, he says, foreseen, “ and, 
if it had been apprehended, it is questionable whether the Constitution of the United 


States (which had many obstacles to encounter) would have ventured to guard against 
it by an additional provision.” 4 Ell. Deb. 608. 8 8 Wall. 533, at p. 548. 
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cannot be doubted that, under the Constitution, the power to pro- 
vide a circulation of coin is given to Congress. And it is settled 
by the uniform practice of the government, and by repeated deci- 
sions, that Congress may constitutionally authorize the emission 
of bills of credit. ‘It is not important here,” he adds, “to decide 
whether the quality of legal tender in payment of debts can be 
constitutionally imparted to these bills; it is enough to say that 
there can be no question of the power of the government to emit 
them ; to make them receivable in payment of debts to itself; to 
fit them for use, by those who see fit to use them, in all the trans- 
actions of commerce ; to provide for their redemption ; to make 
them a currency uniform in value and description, and convenient 
and useful for circulation. . . . Congress has undertaken to 
supply a currency for the entire country. . . . It now consists 
of coin, of United States notes, and of the notes of the National 
banks. Both descriptions of notes may properly be described as 
bills of credit. . . . Having thus, in the exercise of undisputed 
constitutional powers, undertaken to provide a currency for the 
whole country, it cannot be questioned that Congress may con- 
stitutionally secure the benefit of it to the people by appropriate 
legislation. . . . Congress may restrain by suitable enact- 
ments the circulation as money of any notes not issued under its 
own authority.” The two dissenting Judges do not deny the 
power of the government to emit bills of credit, but they speak of 
them as being “ issued under a constructive power to issue bills of 
credit, as no express power is given in the Constitution.”! And 
again, in the case of Hepburn v. Griswold,? Chase, C. J., says: “No 
one questions the general constitutionality . . . of the legis- 
lation by which a note currency has been authorized in recent 
years. The doubt is as to the power to declare a particular class 
of these notes to be a legal tender in payment of preéxisting debts.” 

We are, therefore, to remark, that while the doctrine is now 
established that Congress may emit bills of credit, may furnish a 
paper currency, and may prohibit the circulation of any currency 
but its own, yet, in the debates of the Convention, so far as we 
know anything about them, the majority of the speakers thought 
that they were prohibiting bills of credit and paper money. They 
were wrong. They talked as if the striking out of the words “and 
emit bills on the credit of the United States” were prohibition ; 


18 Wall., at p. 555. 2 Jb, 603, at p. 619. 
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but it was not. Mr. Gorham’s view is now the accepted one; the 
striking out was the removal of an express grant of power, but it 
was not a prohibition of the power. It had the effect to leave the 
question of power to be settled as it might arise, as in the instance 
of striking out the grant of power to grant charters of incorpora- 
tions! And so as regards the further question of the power to 
make the currency a legal tender, this act of striking out the words 
“and emit bills on the credit of the United States” was merely 
neutral. We have seen that most of those who took part in the 
debates of the Convention appear to have thought that if the 
power of emitting bills of credit should exist at all, the power to 
make them a legal tender would also exist if it were not expressly 
prohibited. Although Madison seems to have conceived that 
dropping the power to emit bills would not wholly deprive the 
Union of that power, while it would leave it destitute of the power 
to make its issues a tender, yet, as Mr. Justice Gray remarks,? “he 
has not explained why” he thought so. He also thought that 
there would be no power to issue them as a currency, or to estab- 
lish any paper currency; which is not so. And he thought, too, 
that forbidding the issuing of bills of credit to the States was only 
forbidding such as are made a legal tender ;? which was not so. 
“The Constitution itself,” said Marshall, C. J., in Craig v. The State 
of Missouri,* furnishes no countenance to this distinction. The 
prohibition [in the case of the States] is general. It extends to 
all bills of credit, not to bills of a particular description.” 

II. But while it is true that no argument can be drawn from 
the action of the Convention in dealing with the power of Congress 
to emit bills of credit, against its power to give the quality of legal 
tender to its paper currency, yet it may, of course, be true for 
other reasons that Congress has no such power. This was strongly 
declared by Mr. Webster, in his speech on the “ Specie Circular,” 
delivered in the Senate of the United States on the 21st of Decem- 
ber, 1836. The debate related to an order of the Secretary of the 
Treasury to certain officials to require the payment of gold and 
silver for public lands. Mr. Webster said:® “What is meant by 
the ‘constitutional currency ’ about which so much is said? What 





1 See also the express proviso of Art. IV. Sect. 3, as to the Territories. 

2110 U. S. at p. 443. 

8 Letter to C. J. Ingersoll, Feb. 22, 1831, 4 Ell. Deb. 608. 

4 4 Pet. 410, at p. 434. 5 Webster’s Works, IV, 270, 271, 
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species or forms of currency does the Constitution allow, and what 
does it forbid? It is plain enough that this depends on what we 
understand by currency. Currency, ina large, and, perhaps, in a 
just sense, includes not only gold, and silver, and bank notes, but 
bills of exchange also. It may include all that adjusts exchanges 
and settles balances in the operations of trade and business. But 
if we understand by currency the /egal money of the country, and 
that which constitutes a lawful tender for debts, and is the statute 
measure of value, then, undoubtedly, nothing is included but gold 
and silver. Most unquestionably there is no legal tender, and 
there can be no legal tender, in this country, under the authority 
of this government or any other, but gold and silver, either the 
coinage of our own mints, or foreign coins, at rates regulated by 
Congress. This is a constitutional principle perfectly plain, and of 
the very highest importance. The States are expressly prohibited 
from making anything but gold and silver a tender, in payment of 
debts, and although no such express prohibition is applied to 
Congress, yet as Congress has no power granted to it, in this 
respect, but to coin money and to regulate the value of foreign 
coins, it clearly has no power to substitute paper, or anything else, 
for coin, as a tender in payment of debts and in discharge of con- 
tracts. Congress has exercised this power, fully, in both its 
branches. It has coined money, and still coins it. It has regu- 
lated the value of foreign coins, and still regulates their value. 
The legal tender, therefore, the constitutional standard of value, is 
established, and cannot be overthrown. To overthrow it, would 
shake the whole system. But, if the Constitution knows only gold 
and silver as a legal tender, does it follow that the Constitution 
cannot tolerate the voluntary circulation of bank notes, convertible 
into gold and silver at the will of the holder, as part of the actual 
money of the country? Is a man not only to be entitled to 
demand gold and silver for every debt, but is he, or should he be, 
obliged to demand it in all cases? Is it, or should government 
make it, unlawful to receive pay in anything else? Sucha notion 
is too absurd to be seriously treated. The constitutional tender is 
the thing to be preserved, and it ought to be preserved sacredly, 
under all circumstances. The rest remains for judicious legislation 
by those who have competent authority.” 

That is a very emphatic expression of opinion on the part of 
Mr. Webster, and it is often cited. He puts this doctrine as 
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resulting from the fact that Congress, while not expressly pro- 
hibited, like the States, yet has no grant of power “in this respect, 
but to coin money and regulate the value of foreign coins.”! If 
this ground be thought, as I venture to think it, not a very strong 
one, it must be remembered that Mr. Webster was not, just then, 
concerned in any careful or affirmative discussion of this topic ; he 
was only making a passing concession to his opponents. His line 
of thought was this: ‘You talk of ‘paper money’ as unconstitu- 
tional ; and of gold and silver as the only ‘constitutional cur- 
rency. What is meant by ‘constitutional currency?’ If you 
mean that nothing but coin can be a legal tender, I agree ; but if 
you mean that it is not constitutional to have a paper currency at 
all, I deny it.’ That is to say, he conceded a point, in passing, 
without at all undertaking to weigh carefully his language or his 
reasons as regards a matter upon which he assumes that all whom 
he is addressing think alike. Still he does give a reason ; (a) there 
can be no legal tender but coin, as resulting from the action of a 
State, because the States are expressly prohibited from making any- 
thing but gold and silver a tender in payment of debts ; (4) there 
can be no legal tender but coin resulting from the action of 
Congress, because, though not expressly prohibited, “as Congress 
has no power granted to it in this respect, but to coin money and 
regulate the value of foreign coins, it clearly has no power to sub- 
stitute paper, or anything else, for coin, as a tender in payment of 
debts and in discharge of contracts.” 

Now, as regards these statements of Mr. Webster, there is, in the 
first place, no difficulty in assenting to what he says about the 
power of the States. But as regards Congress, his conclusion is by 
no means so obvious. When it is said that Congress has no other 
power granted to it, in respect to legal tender, than that which is 
mentioned, if it is meant that no such power is granted by impli- 
cation elsewhere, there is a begging of the question which we are 
discussing, and of which more will be said later on. If it is meant 
that there is no other express grant of the power, the statement is 
objectionable in its assumption that there is here any express grant 
of power to establish a legal tender ; although it is to be admitted 
that there is not any express grant of it elsewhere. 





1 Mr, Webster is, of course, a little inaccurate here, Congress may also “ regulate the 
value” of its own coin, And it is an error to say that Congress can make only gold and 
silver a tender. 
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The argument as regards this last point, which Mr. Webster’s 
expressions suggest, has been forcibly put by Mr. Holmes (now 
Mr. Justice Holmes, of the Supreme Judicial Court of Massachu- 
setts), thus: “It is hard to see how a limited power, which is 
expressly given, and which does not come up to a desired height, 
can be enlarged as an incident to some other express power; an 
express grant seems to exclude implications; the power to coin 
money means to strike off metallic medals (coins) and to make 
those medals legal tender (money). If the Constitution says ex- 
pressly that Congress shall have power to make metallic legal 
tender, how can it be taken to say by implication that Congress 
shall have power to make paper legal tender?” ! In another place” 
Mr. Holmes again uses this argument and declares it to be, in his 
opinion, unanswerable. Mr. Justice Field,.in the Legal Tender 
Cases? presses the same reasoning, in his dissenting opinion, and 
adds: “ When the Constitution says that Congress shall have the 
power to make metallic coins legal tender, it declares in effect that 
it shall make nothing else such tender.” To which Mr. Holmes 
adds, “We should prefer to say, it excludes the implication of a 
grant of more extensive powers.” 

This reasoning seems to me obviously defective. 

(1.) It does not take the language of the Constitution as it 
stands. It puts a construction on it, viz.: that money and legal 
tender are here synonymous; and reasons as if this part of the 
Constitution contained the expression “legal tender.” The Con- 
stitution does not, in terms, say that Congress may make coin a 
legal tender, although, truly, the power is not wanting ; but it says 
nothing about legal tender. The argument, then, that the express 
grant of power to make coin a tender excludes the implication of 
a power to make anything else a tender, is inapplicable to the 
actual text of the Constitution. 

(2.) This construction appears to be wrong. The Constitu- 
tion, in the coinage clause, simply confers on Congress one of the 
usual functions of a government, that of manufacturing metallic 
money and regulating the value of such money. As to what 
shall be done with it when it is manufactured and its value regu- 
lated, the Constitution says nothing. I cannot doubt that the 





1 In 1 Kent’s Com, (12 Ed.) 254 (1873); and also, before that, in 4 Am, Law Rev. 


768 (July, 1870). 
27 Am. Law Rev. 147 (1872). 8 12 Wall. 651 (Dec. 1870). 
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word money in the coinage clause is limited to metallic money.! 
And Congress may do with it and about it, and may abstain 
wholly or in part from doing, what is ordinarily done by govern- 
ments when they coin money; and so may make it a legal tender. 
But money is not necessarily a tender in discharge of contracts or 
debts ; with us, foreign money is not ;? some domestic money is 
not; for example, trade dollars,® silver coins, under the denomi- 
nation of one dollar, for amounts over ten dollars, copper and 
other minor coins, for amounts over twenty-five cents.° Undoubt- 
edly the Legislature may make its coin a legal tender or not, as it 
pleases, and to such a partial extent, and with such qualifications 
as it pleases. In law, whatever is legal tender is money ; but it is 
not true that whatever is money is legal tender. The clause of the 
Constitution, therefore, which provides for the coinage of money 
is not one which, by any necessary construction, says anything 
about legal tender. While, indeed, it is clear, having regard to the 
nature and ordinary use of coined money, to the ordinary powers of 
governments, to the control over this whole subject which is given 
to Congress by the Constitution, and to its silence as touching any 
restrictions regarding the power to make the money, when coined, a 
legal tender, — that Congress has full power to give or withhold 
this quality as regards its coined money, yet this power is infer- 
ential, and not express. The real argument, then, from the clauses 
relied upon by the learned persons above quoted, is not, as it is 
put; (a2) Congress has an express power to make coin a legal 
tender ; and so, (4) an implied power to make something else a 
legal tender is excluded. But it cannot be put higher than this: 
(a) Congress has an express power to coin money; (4) in that, is 
implied a power to make it a legal tender; and (c) this implied 
power excludes an implied power to make anything else a legal 
tender. That argument is not a strong one. 

The power of Congress to make and put in circulation a paper 
currency, a paper medium of exchange, what Mr. Webster, in 
common with Adam Smith and Hamilton, and many another, 
calls “ paper money,” is now established. The express power to 
coin money does not exclude the implication of that. Why, then, 





1 But see Mr. McMurtrie’s very able “Observations on Mr. George Bancroft’s Plea 
for the Constitution.” 

2U.S. Rev. St. Sect. 3584. * Jb. p. 488. 

8 1 Suppl. Rev. St. p. 254. 5 U. S, Rev. St. Sect. 3587. 
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should the implied power of making coined money a legal tender 
exclude an implied power of making “paper money” a legal 
tender? As the power to coin money, and so to furnish a medium 
of exchange does not exclude an implied power to furnish another 
medium of exchange, a paper currency, “paper money,” —so 
neither in its expression nor its implication does it exclude the 
implied power to make this other medium of exchange a legal 
tender. 

But it may be thought that I have gone too far in saying, as re- 
gards metallic money, that the terms money and legal tender are 
not convertible terms. It is not forgotten that distinguished 
persons have held the contrary opinion. Mill has said: “It 
seems to me to be an essential part of the idea of money that it be 
legal tender.”! A distinguished French writer, Say, has re- 
marked : “ The copper coin and that of base metal are not, strictly 
speaking, money ; for debts cannot be legally tendered in this coin, 
except such fractional sums as are too minute to be paid in gold 
or silver.”? Many other persons have held this as a doctrine of 
political economy, although it is a view which is by no means uni- 
versally accepted. In law, also, it isto be admitted that, generally, 
in the payment of debts and obligations, and on the side of penal 
law, as in a statute relating to the embezzlement of money, only 
what is a legal tender is money.* But it must also be remem- 
bered that the Constitution, in giving to Congress the power to 
coin money, is not, just then, concerned with the technicalities of 
law or political economy; it is disposing of one of the “jura 
majestatis” in brief and general terms, in phrases which are the 
language of statesmen. The terms used in this place import the 
manufacture of metallic coin, and do not comprehend the prepa- 
ration of paper, But to say that they import no other metallic coin 
than that which is made a legal tender seems to be clearly an 
error. Even in strict law the term money sometimes covers things 
other than legal tender, as in the case of a gift of ‘“‘money” in a 
will, which includes bank notes.5 Of bank notes, also, Lord 
Mansfield said, in 1758, in Miller v. Race,® in an action of trover 





1 Principles of Pol. Econ. Book III. c, XIL., s. 6. 

2 Pol. Econ. Book I. c. XXI., s. 10, 

8 See especially Francis A, Walker’s acute and searching book on “‘Money.” 

42 Bish. Crim. Law, s. 357, Title Embezzlement, “Money means, as a general 
proposition, what is legal tender, and nothing else.” 

§ 2 Williams Ex., Pt. 3, Book 3, c. II. s. 4. $1 Burr, 457. 
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for a bank-note: “They . . . are treated as money, as cash, 
in the ordinary course and transaction of business, by the general 
consent of mankind. . . . They areas much money as guineas 


themselves are, or any other current coin that is used in common 
payments as money or cash.” Of the guinea, first coined in 1664 
and not made a legal tender till 1717, Holt, C. J., said, in 1694, 
in St. Leiger v. Pope :! “Do you think that it is not high-treason 
to counterfeit guineas? A guinea is the current coin of the king- 
dom, and we are to take notice of it.” And then, above all, con-’ 
sider the usage of the time when the Constitution was made. 
Adam Smith, of whose great work on “ The Wealth of Nations,” 
the first edition was published in 1776, and the last, of those 
during his lifetime, in 1786, remarks : “ Originally, in all countries, 
I believe, a legal tender of payment could be made only in the 
coin of that metal which was peculiarly considered as the standard 
or measure of value. In England, gold was not considered as a 
legal tender for a long time after it was coined into money.”? I 
am not concerned with the precise accuracy of this statement in 
certain points of fact, but only with its use of terms. Dr. John- 
son, whose dictionary received his last corrections in the edition 
of 1773, defined money, with no reference to the idea of tender, 
simply and only as “metal, coined for the purposes of commerce.” 
Hamilton, in 1790, in his opinion given to Washington, on the 
constitutionality of the bill to incorporate a United States Bank,* 
said: “The Bank will be conducive to the creation of a medium 
of exchange between the States. . . . Money is the very 
hinge on which commerce turns. And this does not merely mean 
gold and silver; many other things have served the purpose of 
money with different degrees of utility. Paper has been exten- 
sively employed.” ® 

Observe, also, the sense of the term as used in our early statutes. 
In the first Coinage Act, of April 2, 1792,5 in Sect. 9, ten coins, 
from eagles down to cents and half cents, are directed to be struck 
at the mint, and the value of them is regulated. Here appears to 
be the full exercise of the express power given in the Constitution, 





15 Mod. at p. 7. - 2 Book I.c. 5. 

8 See Coins of the Realm, by the Earl of Liverpool, 143. 

4 Lodge’s Works of Alexander Hamilton, III. 213. 

5 It is needless to say that Hamilton was not here advocating making the paper a legal 
tender. 

61 U.S. St. at Large, 246. 
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“to coin money and regulate the value thereof;” and it will be 
remarked that it is exercised in regard to the copper coins no less 
than the gold and silver ones. In a later section (Sect. 16) the 
gold and silver coins, and these only, are made “a lawful tender in 
all payments whatsoever.” But can there be any doubt that the 
two copper coins were regarded as “money”? If so, the doubt 
will vanish on looking at the Act of May 8, 1792, to “provide for 
a copper coinage,’ ! which, in furtherance of the previous Act, 
provided, among other things, that the cents and half-cents were 
to be paid into the treasury, “thence to issue into circulation,’’and 
that after a fixed time “no Copper coins or pieces whatsoever, 
except the said cents and half-cents, shall pass current as money,” 
and also enacted forfeiture and a penalty for paying or offering any 
other copper coins but these ; but it said nothing of their being a 
tender. It was, I believe, more then seventy years before copper 
coin had the quality of legal tender. As regards our later legis- 
lation, in the Revised Statutes of the United States (Sect. 3513), 
the trade dollar is classed among “the silver coins of the United 
States” ; and in Sec. 3586 it is, with the rest, made a legal tender 
for amounts not over five dollars. By a statute of 1876,3 the 
quality of legal tender is taken away from this “silver coin of the 
United States.” Does it thereby cease to be money? The case of 
the trade dollar is peculiar. But imagine the government to coin 
some very large gold piece for supposed reasons of convenience 
in trade, without making it a legal tender; this, as I am told, was 
formerly done in Germany ; is such a coin, therefore, not money ? 
Suppose the government, for like reasons, to manufacture coins, of 
exactly the same size and value as those of England, or Russia, or 
Holland, not a legal tender, but supposed to be serviceable in 
foreign trade, would they not be money? Suppose such coins to 
be made for use in China as being readily taken there, would the 
case be essentially different? And, finally, suppose that Congress, 
instead of repealing that part only of Title 39 of the Revised 
Statutes which related to the trade dollar had repealed all of it ; it 
is the seven sections of this title, under the separate heading of 





11 U.S. St. at Large, 283. 

2 Upton’s Money in Politics, 259. Can there (to adopt the suggestion of a learned 
friend) be any doubt, if a State should issue a copper coinage like this, that the pro- 
ceedings would be unconstitutional, as coining money ? 

8 1 Suppl. R. S. U.S. 254. 
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“Legal Tender,” which give that quality to the coins of the United 
States ; would all our coins, manufactured as they are under the pro- 
visions of the separate Title 38, cease to be money? It seems 
clear that they would not; and we must conclude that the term 
money, as used in the coinage clause of the Constitution, has that 
large and universal sense in which it is used in the reasonings of 
Aristotle,! of Adam Smith, and of Hamilton, viz.: that of a com- 
mon metallic medium of exchange, “the common measure of all 
commerce.” ? 

And, finally, before leaving this argument from the supposed 
express power in the coinage clause, it may be added, as was said 
before, that this argument would equally apply if the Constitution 
had retained the express clause giving power “to emit bills on the 
credit of the United States.” It might still have been said that the 
implication of a power to give these bills the quality of legal ten- 
der was excluded by the coinage change. Yet the evident under- 
standing of most of those who took part in the debates was, that 
if the power to emit bills was given it would carry with it the 
power to make them a tender, unless that power was expressly 
prohibited. There can be no doubt as to their understanding of 
that. The coinage change was not even alluded to. We have, 
then, in a way, the authority of these framers of the Constitution 
against the argument that the coinage clause excluded the impli- 
cation of a power to make paper a legal tender. 

IlI. But there are other grounds on which the power now in 
question is denied. It is said that it is not necessary and proper 
to the end of carrying out any express power given to Congress, 
and that it is inconsistent with the letter and spirit of the Consti- 
tution. Of these arguments an article in the “ American Law 
Review,”® understood to have been written by Mr. Holmes, 
whose general contention they are put forward to support, 
has expressed a slighting opinion. “ The case of Hepburn v. 
Griswold,” he says, “(8 Wall., 603), was argued very much on the 
question whether the Legal Tender Act was a necessary and proper 
means of carrying out some of the powers expressly given to Con- 





1Nicom, Eth. Bk. V. 5. ‘For this purpose money was invented, and serves as a 
medium (yécov, mean, or means) of exchange, for by it we can measure every- 
thing. . . . Money is, indeed, subject tothe same conditions as other things; its 
value is not always the same, but still it tends to be more constant than anything else,” 
etc. Translation by Fk. H. Peters, London, 1881, 

21 Hale’s P.C, 184. 8 Vol. VII. p. 146, 
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gress . . . and the case presented the curious spectacle of 
the Supreme Court reversing the determination of Congress on a 
point of political economy.” And, after referring to the later 
decision, in 12 Wall., 457, and expressing the opinion already 
referred to, that the argument drawn from the coinage clause is 
unanswerable to show that there is no power to make paper a 
legal tender, it is added: “ Judges Strong and Bradley are more 
successful, to our mind, in meeting the shadowy argument drawn 
from the spirit of the Constitution as to impairing the obligations 
of contract, etc., than in overthrowing this. Less attention is 
given than in Hepburn v. Griswold to the fitness of the legal ten- 
der acts to accomplish their ends, which we must think a purely 
legislative question, in the absence of an obvious fraud on the 
Constitution.” 

This view of the arguments alluded to appears to be a sound 
one. It is said to be inconsistent with the spirit of the Constitu- 
tion to make paper a legal tender because it is unjust; and it is 
pointed out that a great and avowed purpose of the Constitution 
was the establishment of justice! That is an argument which has 
often been repeated, but it is of very slight importance. I do not 
mean that it is of slight importance to do an unjust thing; that is 
never a matter of small importance. But we are considering the 
value of arguments, and of arguments for the judicial setting aside 
of legislation ; and I mean that this argument, as one justifying 
the declaration that a legislative act is void, is a slight one. The 
preamble of the Constitution in saying that its purpose is “to 
establish justice,” etc., is making a large preliminary declaration 
relating to the total aim of the instrument as a whole. If the 
question were about legislation reducing the duty on wool, and it 
should be argued in a judicial opinion that the law is contrary to 
the spirit of the Constitution, because it is the aim of that instru- 
ment “to form a more perfect union,” while this law is necessarily 
unsatisfactory to the people of a certain section of the Union, and 
tends to alienate them from it,— that kind of reasoning would be 
instantly felt to be out of place. It seems, at best, to belong to 
legislative, rather than judicial discussion. An answer to this sort 
of argument may be collected from an important early case,” 
which held that Congress might constitutionally give the govern- 


18 Wall., 622, per Chase, C, J, 
2U. S. v. Fisher, 2 Cranch, 358 (1804). 
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ment priority over other creditors ; and, therefore, that a law could 
not be held void which provided that where any revenue offi- 
cer, or other person, should hereafter become indebted to the 
United States, and then insolvent, the debt due to the United States 
should be satisfied first, without limiting this postponement of 
private creditors to the case of such as should become cred- 
itors after the passage of the law. Mr. Justice Washington 
described this law, if interpreted as the Court did interpret and 
sustain it,! as “productive of the most cruel injustice to individ- 
uals,” and tending ‘to destroy, more than any other act I can 
imagine, all confidence between man and man.” He himself found 
it possible to interpret the law as applying only to persons 
accountable to the government, and so as not applicable to this 
case; and he therefore dissented from the opinion of the Court. 
But he admitted the power of Congress to go further if it saw fit; 
“ The sovereign may in the exercise of his powers secure to him- 
self this exclusive privilege of being preferred to the citizens; but 
this is no evidence that the claim is sanctioned by the claims of 
immutable justice. If the right is asserted individuals must 
submit,” etc. And the Court (Marshall, C. J.), interpreting it to 
cover all debts, said: “The power is not prohibited. But it is 
said, and it is true, it must appear to be granted. It is so under 
the power to make all laws necessary and proper to carry into 
execution the powers vested. It need not be indispensable ; 
Congress may use any means which are, in fact, conducive to the 
exercise of any powers granted by the Constitution. It has the 
power to pay the debts of the Union, and it must be authorized to 
use the means which appear to itself most eligible to effect that 
object.” ’ 

But, again, apart from the phrases of the preamble of the Con- 
stitution, it is said that the spirit of the Constitution as regards 
contracts is shown by the contemporaneous provisions which were 
made by the Congress of the Confederation sitting at the time of 
the convention, in framing the ordinance for the North-western 
Territory,? viz., that no law should be passed there which interfered 
with private contracts, and also by the provisions of the Constitu- 
tion prohibiting States from impairing the obligations of contracts. 
And so the Court (Chase, C. J.) says: “A law not made in pur- 





1U. 8, uv, Fisher, 2 Cranch, p, 402. 
2 Chase, C. J., in Hepburn v, Griswold, 8 Wall. 622. 
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suance of an express power, for example, to pass bankruptcy laws 
which necessarily and by its direct operation impairs the obligation 
of contracts, is inconsistent with the spirit of the Constitution.” 
Like arguments are drawn from the fifth amendment, prohibiting 
the taking of private property for public purposes without com- 
pensation, and the taking of property without due process of law. 
Indeed, this last provision is regarded as “a direct prohibition ” of 
the legislation now in question ; and so the reasoning, as regards 
this clause, is, that the legal-tender legislation is contrary not 
merely to the spirit of the Constitution, but to the letter of it. 

This argument discriminates between laws made in pursuance 
of express powers and others. Why is this? If the argument 
is not good as regards express powers, which appears to be con- 
ceded, why should it be good as regards those that are implied or 
auxiliary? If the implied power be otherwise plain it is difficult 
to see why it should be treated any differently as regards the exer- 
cise of it, or its relation to the spirit of the Constitution, from any 
other power. As regards the existence of any alleged power, 
whether a main or auxiliary one, whether express, implied, 
constructive, inferential, or what not, the same questions are to 
be asked, viz.: Is it, upon the fair construction of the instrument, 
given? If it is given, how far, if at all, is it qualified?! In the 
preference case,? the Court saw no sufficient reason for denying 
the existence of an implied power on the ground of injustice in 
the exercise of it, as impairing the obligation of contracts or taking 
away private property without compensation or due process of law ; 
although the direct and inevitable operation of the law was to de- 
prive the debtor of the ability to pay a part of his debts, and so to 
deprive the creditor of his property. As regards the legal-tender 
law, it is not true, in any other sense than it was true in Fisher’s 
case, that there is the direct and inevitable injury spoken of by the 
Chief-Justice in Hepburn v. Griswold.* If the notes are convert- 
ible and sufficiently secured, the legal-tender quality need not pro- 
duce injury ; that is the case to-day with our legal-tender notes ; 
there is no direct and inevitable injury. 

IV. Leaving now the special consideration of arguments against 
the power in question, it is time to give, affirmatively, the reasons 





1 Juilliard v. Greenman, 110 U. S., at p. 448; Legal Tender Cases, 12 Wall., at p. 550, 
per Strong, J. 


£U,S. v. Fisher, 2 Cranch, 358. 88 Wall., at p. 623. 
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for believing that making the notes of the Government a legal ten- 
der for debts may fairly be held necessary and proper for the exer- 
cise of some of the powers granted in the Constitution.! 

1. This power is really involved in the power of issuing or au- 
thorizing a paper currency. That power may be derived from the 
power to regulate commerce, as Hamilton seems to have derived 
it, in urging upon Washington the signing of the Bank Act, at the 
outset of the government.? “The bank,” he says, “will be con- 
ducive to the creation of a medium of exchange between the States 
and the keeping up of a full circulation. . . . . Money isthe 
very hinge on which commerce turns.” And he adds that 
the whole or the greatest part of the coin in the country may 
be carried out of it. Years before? Hamilton had condemned as 
visionary the notion that coin was adequate to the purposes of 
currency. This power of providing a paper currency is variously 
accounted for. In the Veazie Bank case,‘ the Court, while declar- 
ing it, did not state where it was found. Webster derived it from 





It is not necessary to emphasize the point in regard to this question, but it is worth 
remarking, as we pass, that courts, in declining to pronounce a legislative act unconstitu- 
tional, are not, in reality, required to hold any distinct, affirmative opinion that the measure 
is constitutional, They are engaged in revising the action of another department of 
the government, and their duty is indicated in Cooley’s phrase: ** To be in doubt, there- 
fore, is to be resolved, and the resolution must support the law.” (Princ, Const. Law, 
153-) It is still more plainly indicated by such a statement as that of Mr. Justice 
Thomas (Opinion of the Justices, 8 Gray, p. 21) when he sustains the constitutionality 
of an act of the legislature “ upon the single ground that the act is not so clearly uncon- 
stitutional, its invalidity so free from reasonable doubt, as to make it the duty of the judicial 
department, in view of the vast interests involved in the result, to declareit void.” Itis 
not a difficult inference from these expressions that the judge’s own opinion was, that this 
act was, in fact, not warranted by the Constitution. To the like effect is the very common 
expression of the judges that, in order to justify the judicial declaration that legislation is 
unconstitutional, the fact must be plain “ beyond a reasonable doubt.” Ogden v, Saund- 
ers, 12 Wheat., at p. 270, per Washington, J.; Sinking Fund Cases, 99 U. S., at p. 718, 
per Waite, C.J.; Wellington, Pet’r., 16 Pick., at p. 95, per Shaw, C.J.; People v. Sup. 
of Orange, 17 N. Y., at p. 241, per Harris, J.; Cooley Const, Lim. 183, See Von Holst 
Const. Law of U.S, 64, 65 (Chicago, 1887). The remark that the Constitution is a 
law, and, therefore, can have but one allowable interpretation, and that one the interpre- 
tation given to it by the Court, overlooks the essential peculiarity of that form of law 
which we call a Constitution, See a letter to the ation of April 10, 1884, in which the 
present writer has enlarged upon this topic. One must not, to be sure, emphasize too 
heavily a single expression, like this of a “reasonable doubt,” But an analysis of the 
reasons for the general principles adopted by Courts in passing upon the constitutionality 
of legislation will be found to lead to very important conclusions; and these are well inti- 
mated by that expression and its connotation in other parts of the law. 

2 Lodge’s Works of Hamilton, III. 213. 

8 In 1781, Letter to R. Morris, 2, 102, #8 Wall. 533. 
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the coinage clauses of the Constitution, including the prohibition 
on the States.!_ Webster also found it in the power to regulate 
commerce.” Chase, C. J., in 12 Wall. 574, 575, puts the power to 
emit bills on the borrowing clause, and the power to regulate com- 
merce ; and as to the power to exclude from circulation all but 
government notes, he says that it “might perhaps be deduced 
from the power to regulate the value of coin” ; and that “ this was 
the doctrine of the Veazie Bank v. Fenno, although not fully 
elaborated in that case.” 

Now, in furnishing the currency, what may the government do 
with it? Why may it not, as a question of legal power, make it 
do the full and usual office of money; that is, make the tender of 
it the legal equivalent of a tender of metallic money? If, as we 
see reason to believe, this was not prohibited, and not inconsistent 
with any provisions of the Constitution ; and if, at the same time, 
it was a power which had been frequently exercised by those 
legislative bodies with which the framers of the instrument were 
most familiar, and was generally deemed by them to go along 
with that power of furnishing a paper currency, which they did 
confer upon Congress ; if, like the power of conferring upon coin 
the legal-tender quality, it be a power which naturally, and 
according to the usage of nations, is included in that complete 





1“The exclusive power of regulating the metallic currency of the country would 
seem necessarily to imply, or, more properly, to include, as part of itself, a power 
to decide how far that currency should be exclusive, how far any substitute should 
interfere with it, and what that substitute should be,”— Works, III. 395. ‘‘ Let me ask 
whether Congress, if it had not the power of coining money, and of regulating the value 
of foreign coins, could create a bank, with the power to circulate bills. For one,I think 
it would be difficult to make that out.” 74. 413. See Legal Tender Cases, 12 Wall., at 
Pp. 545, per Strong, J. Also ‘* Observations on Mr. George Bancroft’s Plea for the Con- 
stitution,” by Richard C. McMurtrie (Philadelphia, 1886), pp. 16-24. 

2 **It is clear that the power to regulate commerce between the States carries with it, 
not impliedly, but necessarily and directly, a full power of regulating the essential element 
of commerce, namely, the currency of the country, the money, which constitutes the life 
and soul of commerce. We live in an age when paper money is an essential element in 
all trade between the States; its use is inseparably connected with all commercial trans- 
actions. . . . . I understand there are gentlemen who are opposed to all paper 
money, who would have no circulating medium whatever but gold and silver, . . . . 
I would ask this plain question, Whether any one imagines that all the duty of govern- 
ment in respect to currency, is comprised in merely taking care that the gold and silver 
coin be not debased? . . . . If government is bound to regulate commerce and 
trade, and, consequently, to exercise oversight and care over that which is the essential 
element of all transactions of commerce, then government has done nothing, etc.” 
Works, IV. 315, 316. 





94 HARVARD LAW REVIEW. 


control over money and the currency which is given to Con- 
gress, then it cannot well be denied to our national government. 
Such legislation may or may not be highly objectionable. It 
may in a perilous time be useful, and even necessary, to the 
proper discharge of the duty of a government. Or it may in 
ordinary times be very immoral and even outrageous legislation. 
But it is not for a Court to act as the keeper of the legislative 
judgment or the legislative conscience on a legislative question. 
When, in the early part of the war that was carried on here twenty 
odd years ago, the State banks broke down, it was thought by 
Congress highly important, if not absolutely necessary, that the 
government should furnish a currency to the country ; commerce 
could not go on without it ; there was not coin enough to do the 
business of the country. The emission of government bills of credit 
was a natural and suitable method, not merely of doing other things, 
but of supplying a currency. And in the straits to which we were 
then reduced, the credit of the government being gravely in doubt, 
foreign nations expecting our downfall, and our own people fearful 
of the result, even the government promises could not command 
confidence.! At such a time a currency resting only on the govern- 
ment credit would not, it was thought, do the office of a medium 
of exchange, or would not do it reasonably well, without giving it 
the full, usual and legal quality of money; with that quality it 
served the purpose. If it be said, as it has been said, that it would 
have served the purpose as well, or better, if to each note had been 
annexed the right to ride in every railway car in the country, to 
enter places of public amusement and the like, the answer is, that 
it is true that such privileges would have helped; but these inci- 
dents would have been foreign to the purposes of a currency. To 
make the currency do the usual office of money more effectually 
and fully, is legitimate regulation of the currency. To make it do 
the special office of theatre tickets or railroad tickets is super- 
adding to its quality as currency, as money, or its equivalent, 
another and foreign quality. 

2. Congress, having the power to furnish a paper currency, and 
to give to that currency such qualities as may make it do the full 
and usual office of money, may use its own currency, in any of its 
forms, in order to borrow money. And, in combining these 





1 Miller, J., in Hepburn v. Griswold, 8 Wall., at p, 632; Strong, J. (for the Court), in 
Legal Tender Cases, 12 Wall., at p. 540. 
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functions of issuing a currency and borrowing money, if Congress 
give to its currency the quality of legal tender, wholly or mainly, 
because it will thus be a better instrument for borrowing purposes, 
it will not be in the power of a court to declare the legislation for 
that reason unconstitutional. 

It will be convenient here to make a few discriminations. In 
order to supply a paper currency the government need not emit 
bills ; it may charter a private bank to provide a circulation, and 
may simply regulate its operations ; and it may be itself a stock- 
holder, as in the case of the United States Bank. Or it may avail 
itself of banks already established. In such cases there is no 
borrowing of money. On the continent of Europe, as I am 
informed, most of the cases where governments made the paper 
currency a legal tender, before the time of our Constitution, — and, 
some of the instances, since, but not all, — were those of giving this 
quality to the paper of private or guasz public institutions ; not to 
government bills. Now, in such cases, the government does not 
necessarily borrow money. Again, even where it makes its own 
paper a currency, and a legal-tender currency, it does not neces- 
sarily raise money on it, except, of course, in so far as it may go 
on to pay its debts with it, and thus borrow by a forced loan; for 
it may, as the States sometimes did,! cause its paper to be given 
out by lending it on the security of other property. Or it may 
issue it to banks on their giving security for its redemption, and 
merely allow them to use it and issue it as a circulating medium. 
In such a case there is no borrowing by the government. 

The case of the present National banks is not quite this; for 
they take notes furnished by the government and issue them as 
their own, and are fully and primarily responsible upon them ; but 
the government is a sort of guarantor, and holds specific property 
of the banks, viz. government bonds, as security, to be applied to 
the redemption of the notes, being itself bound to redeem them 
on the failure of the banks to do so, and having the right to apply 
the bonds to reimburse itself. Now, there is here a remote ele- 
ment of borrowing ; that is to say, the property of the banks which 
must bedeposited consists of the securities of the United States; and, 
in order to get those securities, the banks, or somebody else, must 
have lent money to the United States. So that, under the existing 





1 Craig v. Mo., 4 Pet. 410. 
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system, the United States says: (1) there shall be a currency 
for the whole country; (2) it shall be furnished by the United 
States and guaranteed by it, but issued through private banks ; 
(3) in receiving these printed notes the banks shall leave as 
security with the United States a certain quantity of bonds of the 
United States which are their own property ; (4) they must return 
these notes to the United States before they can have their bonds 
again. This, of course, is uniting the operation of the two powers 
of borrowing and of issuing a currency. If the government, 
instead of this arrangement, were to issue its own currency 
directly, like the greenbacks, it need not necessarily borrow with 
it; for it might, as we have seen, lend it on security (which might 
or might not be its own bonds), to be used by others. 

But, on the other hand, it may borrow money with it; and that 
is the natural and obvious way of giving out its currency. That 
was, in point of fact, done during our great rebellion. If this 
currency be one which is the full legal equivalent of money, a legal 
tender, the principle is still the same ; the government may borrow 
with this currency as well as any other. When the government 
notes consist of promises to pay, the phrase of borrowing is, of 
course, strictly applicable. It is true we more commonly speak 
of this operation as that of the government selling its bonds or 
notes, as we speak of a man selling his own promissory notes. 
But it is, in fact, borrowing money on a promise to pay; and in 
the case of the government it is borrowing upon a kind of promise 
to pay, which is a part of the medium of exchange, and of that 
which is, in the full legal sense, money. 

We perceive, then, a great difference between private borrowing 
and public borrowing.! When a nation borrows it may, as we see, 
borrow with its currency; and if its currency be made a legal 
tender it may borrow with that. I do not say, if a government 
were denied the power of establishing a paper currency at all, that 
it could give to its paper the quality of legal tender in order to 
borrow with it. To do that would, indeed, help the borrowing 
process; but, on the supposition I am now making, viz., of a 
government with no power to establish a paper currency, it would 
be an evasion of the restriction put upon it, to say that it could, 
merely for facility of borrowing, annex to its security a quality 
which would be forbidden if it were not borrowing. It is not, then, 





1 And so Juilliard v. Greenman, 110 U. S. at p. 448, per Gray, J. 
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as part of the mere, bare, simple process of borrowing that Con- 
gress is to be said to have the power of giving to the government 
paper the quality of money. But it is as part of the borrowing 
power of a nation; of a body which has other governmental 
powers, such as the power of establishing a paper currency, and 
so of annexing to it the legal-tender quality; the power and duty 
of raising armies and providing for their support, and so of raising 
money suddenly and in vast quantities ; and the like. Such a body 
may borrow with its currency and with its legal-tender currency. 

If there be any exigency, as, for example, that of war, in which 
the government may make its own notes, or any other, a legal 
tender, it seeems to be purely a legislative question when such an 
exigency has in point of fact arisen. This was the unanimous 
opinion of the Court in Juilliard v. Greenman. 

James B. Thayer. 





1 Juilliard v. Greenman, 110 U.S. 421, 444-448. The pamphlet of Mr. Bancroft, 
called out by this case, proceeded upon singular misconceptions, and was unworthy of 
its author’s fame, 
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THE next number of the Review will appear in October. We are 
fortunate in being able to announce for that number articles by Professor 
William A. Keener, of the Law School, and Frederick Jessup Stimson, 
of New York. 


AN important subject in its influence on legal education is the num- 
ber of years of study required for the ordinary degree of A.B. Earlier 
in the century four years did not seem too short a time for this degree ; 
for the age at which men entered college was much lower than the 
average at the present day. Professional study was also much slighter. 
A large proportion of lawyers studied solely in offices, and in the law 
schools which then existed the course was comparatively short. The 
times have changed. The number of studies required for admission to 
college has gradually increased, and the age at entrance has steadily 
risen, until now at Harvard the average age at entrance is nearly nine- 
teen years. At the same time legal study has increased its demands. 
In the various law-schools of the country the ordinary course is two 
years, and here in Cambridge a third year has been added. Under 
these circumstances a fourth year in college seems unnecessary. It 
makes the college course out of proportion to the period of profes- 
sional study that must follow the A.B., and brings into the law either 
men who feel it a necessity to enter practical work as soon as possible, 
or men who have omitted a college course altogether. 

The number of students who try to finish the college course in 
three years is slowly increasing. Last year, at Cambridge, the Con- 
ference Committee, composed of certain professors and representatives 
chosen from the undergraduates, recommended that seniors be allowed 
to take courses in the law-school, such courses to count toward the 
degree of A.B. This recommendation has not been acted upon; 
and as the Conference Committee has ceased to exist, the matter has 
been dropped. It shows, however, in a slight way, the general drift of 
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feeling on the subject. Without venturing to give any opinion our- 
selves, we desire merely to point out the importance of this question ; 
for it is safe to predict that, sooner or later, the relation between college 
and professional courses of study must be put upon a more satisfactory 
basis. 





Apropos of Professor Ames’ article in our last number, we find 
the doctrine of prior equities concisely stated more than a hundred 
years ago, in Germany, by the illustrious critic whom Goethe called 
the Achilles, and Heine the Arminius, of German literature : — 

‘‘ Nathan ; Who has no grcater right to her than I 
Must prove at least an earlier,” 
Nathan the Wise, IT. 7. 





Mr. J. W. Mack, a member of the present graduating class, has 
been recommended by the Academic Council for appointment to a 
fellowship, and will spend several years abroad in the study of the civil 
law. It is the first time, we believe, that a representative of the law 
school has asserted its right to share in the advantages furnished for 
the pursuit abroad of the higher branches of learning. The prompt 
recognition of that right is certainly gratifying. The fact that a student 
of the common law proposes to devote a number of years to the study 
of the civil law is a significant one in its bearing on legal education. 
It may be that the civil law has been too long neglected. 





THE students of the Harvard Law School claim domiciles in twenty- 
eight different jurisdictions. If they practise in the same jurisdictions 
from which they come, the Massachusetts bar, already so largely made 
up of Law School bred men, will receive 82 additions. Ohio courts. 
stand next, with a list of 15. New York will be satisfied with 13 out 
of the 180 now in the school, while Illinois will take 9. Five each 
will go to California, Maine, New Hampshire, Pennsylvania, and 
Rhode Island. 


Tue Harvard Law School Association has issued a pamphlet of 
about a hundred pages, containing a report of the organization and of 
the first general meeting of the Association on Nov. 5, 1886. In 
addition to the list of officers and members, a full account is given of 
the exercises in Sanders Theatre, and of the after-dinner speeches, 
which were delivered in the Hemenway Gymnasium, on the occasion 
of the first public dinner of the Association. The frontispiece is an 
excellent heliotype of Austin Hall. 








Tue well-known authority on railroads, Prof. Arthur T. Hadley of 
Yale, in his recent lecture in Cambridge on the Interstate Commerce 
bill, expressed himself strongly in favor of leaving the problems of 
railroad charges and management to work themselves out in the courts 
as questions arise from time to time. The result of a railroad law thus 
gradually evolved and perfected to meet the needs of the country would 
be less injurious to business, and would cause less derangement of 
economic machinery than any statute or series of statutes, however 
good. He said, however, now that the bill is passed, it should be given 
a fair trial and not thrown over too soon, simply because it causes 
losses in some quarters. 
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Tue following law clubs have been carrying on work during the 
present year: Pow-Wow, Ames-Gray, Thayer, Austin (all with su- 
preme and superior courts), Choate,and Laagdell. The Choate Club 
is the Harvard Chapter of the Phi Delta Phi, a law-school fraternity 
with chapters in all the leading law schools of the country. The Lang- 
dell society is a new organization among the members of _ the 
third-year class, the primary object of which is to encourage legal essay 
work. It has also, as a side issue, conducted a series of jury trials. 
The total membership of the clubs, allowing for those members counted 
twice, is seventy-seven, a proportion of four-ninths of the students en- 
gaged in work outside of the regular courses. 





Tue Selden Society, of which we spoke in our last number, has 
issued a rough draft of a prospectus to be submitted to the Provi- 
sional Committee for approval. In it the announcement is made 
that the society “ has been formed mainly for the purpose of collect- 
ing and editing in a convenient form materials for the development 
of English legal history. Vast stores of material of ‘the most valu- 
able kind, illustrative of the growth and the principles of the medi- 
zeval common lew, lie buried in unindexed and uncalendared records 
of the realm at the Public Record Office, and in unpublished MSS. 
in public and private libraries, and.-one main object of this society 
will be to collect and publish selections from these records and 
manuscripts.” The annuai subscription to the society is one guinea, 
due on the first of January, for the year then commencing. Mem- 
bers have no further liability of any kind. Each subscriber will 
receive a copy of all the publications of the year. A subscription 
of twenty guineas is accepted in lieu of all annual subscriptions. 
Subscriptions in this country may be sent to Prof. James B. Thayer, 
Cambridge. In addition to the General Council of the Society in 
London, committees will be formed in America and in each of the 
British colonies. 





Ir is gratifying to note that, almost simultaneously with the desire 
among the members of the English profession which gave birth to the 
Selden Society, the members of our faculty have taken steps to give 
the students an opportunity to gain an insight into the historical forma- 
tion of the early common law. This term, for the first time in any law 
school of the country, an interesting and valuable course, which is con- 
cealed under the modest title of ‘‘ Points in Legal History,” is being 
given in our school. It is the result of years of careful study and dili- 
gent investigation in the sources of the common law. The course 
takes up the origin of the actions of tort and contract, with brief refer- 
ence to the law of property, and the fusion of law and equity. The 
course is by no means the dry collection of isolated cases which the fre- 
quent mention of Bracton, Britton, and the Year Books might suggest. 
It gives a united historical account of the rise and development of the 
most common of the common-law actions. It offers an opportunity of 
instruction to the members of the school in a branch of the law of 
which the learned assembly at the formation of the Selden Society, as 
of one voice, declared themselves lamentably ignorant. It is, therefore, 
pleasant to find that, at this awakening to the importance of historical 
study which is gaining ground so rapidly in England, our school is 
already in the field, with the services of a professor whose information 
on this subject is the result of long and careful research. 
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ANOTHER protest against the present unsatisfactory state of the 
law as to expert witnesses has been recently made. The author is 
Mr. Clemens Herschel, a civil engineer, who attempts to interest 
scientific men in the matter by means of an essay contributed to the 
Engineering News, and continued in the numbers for April 9, 16, 
and 23. He states that as results of the present system of partisan 
experts, the best scientific men do not now appear on the stand in the 
role of experts, and that a limited and objectionable class of profes- 
sional experts, or lawyers in scientific disguise, is being developed, 
who do not exercise “untrammelled the judicial functions of the 
mind.” He advocates the introduction of the continental system of 
experts summoned by the court, and ridicules the “cant phrase” 
that this system is “contrary to the spirit and genius of our insti- 
tutions,” for the court is not bound by these opinions, and its func- 
tions are not encroached upon. He calls for legislation to make this 
class of witnesses, who give opinion-evidence, the “servants of the 
court,” and to provide for the manner in which they, like masters 
in chancery, shall make their reports. 

It may be added (for Mr. Herschel, not being a lawyer, has not 
ventured to assert it with certainty) that the system of summoning 
experts by the court, so far from being hostile to our institutions, 
has been, up to the present century, an established custom in com- 
mon-law practice. Of later years it has not been frequently used. 
But as recently as 1877, this right of the court was asserted by 
Jessel, M. R. (6 Ch. D. 416.) 


At the breaking out of the Revolutionary War, Isaac Royall, a 
wealthy gentleman of royalist opinions, left this country for England, 
where he died, in 1781. He did not forget the land of his birth, how- 
ever ; for, by his will, recorded at the probate office in Buston, he devised 
a certain portion of his estate to the Overseers and Corporation of Har- 
vard College, “ to be appropriated towards the endowing a professor 
of laws in the said college, or a professor of physic and anatomy, 
whichever the said Overseers and Corporation shall judge to be best for 
the benefit of the said college.” The funds which the college received 
by this devise remained unappropriated until 1815, when the Hon. 
John Lowell, a member of the corporation, procured the establishment 
of a professorship of laws. In memory of its founder the chair was 
called the “ Royall Professorship,” —a name it has kept to the present 
day. As the income was insufficient for the support of a professor, 
the necessary amount was made up from the general funds of the uni- 
versity. The first professor to occupy the chair was the Hon. Isaac 
Parker, late Chief-Justice of Massachusetts. In 1817 the university 
founded another professorship. The Hon. Asahel Stearns was ap- 
pointed the first professor. By the conditions of the professorship he 
was required to “open and keep a school in Cambridge.” - From this 
time the establishment of the Law School is dated. Chief-Justice 
Parker never resided in Cambridge, but, in the performance of his duties 
as professor, was accustomed to read a course of lectures every year, 
which was open to the senior class of the college, as well as to mem- 
bers of the school. The date of the founding of the Law School is, 
therefore, given as 1815-1817; the former marks the appointment of 
the first professor of law, and the latter marks the establishment of the 
first resident professorship. 








HARVARD LAW REVIEW. 


THE LAW SCHOOL. 


IN THE CLUB COURTS. 


SUPREME CourRT OF THE Pow-Wow. 
Insurance. Right of insurer to assignment of mortgage debt. 


The defendant was mortgagee of Jones, for a house of the value of 
$1,000. The plaintiffs were insurers of said house for the defendant, 
in the sum of $1,000. The mortgage debt was also $1,000. The 
house was subsequently destroyed by fire, and the plaintiffs, having paid 
the insurance money, bring this action to obtain from the defendant an 
assignment of his mortgage interest. The defendant had made the in- 
surance in his own name without describing his interest as. that of a 
mortgagee, and paid the premiums out of his own funds. 

On these facts the court held for the plaintiff,on the following reason- 
ing: There were in this case two separate contracts, — the mortgage debt 
and the policy of insurance. But they must be looked at together, in 
the light of the peculiar law of insurance, which says that a person who 
has been subjected to a loss of property by fire shall be indemnified. 
The defendant has been indemnified by the payment of the insurance 
money, which is the equivalent of his mortgage debt. If he is also 
allowed to retain the debt he will eventually have obtained double 
satisfaction, which would not only be in violation of the indemnity prin- 
ciple of the law of fire insurance, but would be placing a premium on 
incendiarism. 

Now, the insurer of a person who has a remedy against some one to 
compel him ultimately to make good the loss stands in the position of 
a surety. Darrellv. Tibbitts, 5 Q. B. Div. 560. Though the mort- 
gagee by the fire loses the security for the debt, and not the debt, yet as 
the ultimate object in view was the insurance of the debt, accomplished 
by means of insuring its security, payment of the insurance money 
places him in the same position as though he had lost the property 
through redemption. He having thus been indemnified, the insurer 
should succeed to his rights against the mortgagor, in order that the 
loss may be placed where it belongs. Darrell v. Zibditts, 5 Q. B. Div. 
560; Smith v. Columbia Ins. Co., 17 Pa. St. 253; Honore v. La- 
mar Ins. Co., 51 Ill. 409; Norwich Ins. Co. v. Boomer, 52 Ill. 442; 
Sussex Ins. Co.v. Woodruff, 2 Dutcher, 541; Axcelsior Ins. Co. v. 
Foyal Ins. Co., 55 N. Y. at 359. The only decisions comtra are in 
Massachusetts. 

It may be objected that the mortgagee has lost his premiums; this is 
certainly true ; but if his debt wasa good one he could have no object 
in insuring, except as a speculation, which the law does not allow. If 
he chose to insure the house as a security for his debt, rather than trust 
solely to the mortgagor's solvency, there is no reason why he should 
reap the benefit of such insurance without paying for it. 





SUPREME COURT OF THE THAYER. 
Same case as the preceding. 


The facts were identical with those in the preceding case ; but the court 
reached an opposite conclusion, in favor of the defendant, on the follow- 
ing grounds: The right claimed by the company in this case cannot 
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be put on the ground of subrogation. There is no payment of the mort- 
gage debt, for no one could pay it but the mortgagor. But to have sub- 
rogation it is necessary that the debt should be extinguished at law. 
The right must, therefore, be put upon some other ground. 

It is said that a contract of insurance is a contract of indemnity, and 
that the company here has agreed to insure the defendant against loss 
upon his debt; and that practically the only way of adjusting such a 
loss is the method here proposed by the company. It seems, however, 
a conclusive answer to this, that the parties never contemplated insur- 
ing the debt, nor would the company, probably, have authority to in- 
sure a debt. The defendant was insured against the loss of certain 
property ; and it is for such loss that the company must pay. xcelstor 
Ins. Co.v. Royal Ins. Co., 55 N.Y. 343. If the debt had been the 
thing insured it would be necessary to find in each case how much the 
mortgagor’s ability to pay the debt had been lessened by the fire; and 
that would be the measure of damages on the policy. Such, however, 
is not the course pursued. 

In fact, the debt has nothing to do with the case. The defendant ac- 
quired his interest in the premises through the mortgage deed; and that 
instrument alone, not the mortgage debt, concerns this case. By the 
deed the defendant acquired an insurable interest in the property, equal, 
even in equity, to the amount of the mortgage debt. It is for the loss 
that has happened to zs property that he recovers, and the company, 
having paid only what it agreed to pay, has no equity to claim the 
debt, and thus to deprive the defendant of the profits of his investment. 
(Bunyon, Insurance, 3d ed., p. 243.) If any one has an equity to have 
the insurance money applied in payment of the debt it is the mort- 
gagor, not the company; and this equity would arise only upon ma- 
turity of the debt. The defendant had a right to recover the insurance 
money, and he has now a right to hold both the money and the debt. 
This right is recognized by the best late authorities. Wood, Insur- 
ance, p. 782; J/usurance Co. v. Boyden, g All. 123; King v. /nsur- 
ance Co., 7 Cush. 1. 





FROM THE LECTURE ROOM. 


These notes were taken by students from lectures delivered as part of the regular course 
of instruction in the school. They represent, therefore, no carefully formulated statements of 
doctrine, but only such informal expressions of opinion as are usually put forward in the 
class-room. For the form of these notes the lecturers are not responsible. 


WronGFUL CONVERSION OF A TRUST FuND. RIGHTS OF THE BENE- 
Ficlary. — (From Professor Ames’ Lectures.) — Where a trust | 
fund is misappropriated and converted into other property, the delin- 
quent fiduciary may be charged as a constructive trustee of the newly 
acquired property.’ 

If, however, the defrauded cestudé gue trust cannot trace the trust 
fund, directly or indirectly, into any specific property or fund, the 
trust, for want of a ves to which it can attach, is extinguished, and the 
cestut gue trust becomes a creditor.’ 

But, although the trust is gone, the circumstances may be such 
as to give the defrauded cestuz gue trust the position of a preferred 





1 Ames, Cas. on Trusts, 321, 325 n. I. 2 Ames, Cas. on Trusts, 331, 332 N. I. 
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creditor. If, for instance, the fiduciary becomes bankrupt, and it 
appears that the fund for distribution among his creditors has been 
increased by the misapplication of the trust fund, it is obviously in- 
equitable that the other creditors should derive any advantage from 
such increase. In other words, they ought not to be permitted un- 
justly to enrich themselves at the expense of the innocent cestuz gue 
trust. The latter’s right to a preference has, accordingly, been re- 
cognized in several cases.! 


CONSIDERATION VomD IN Part.— (From the lectures of Prof. 
Keener.)—Under the doctrine of consideration void in part, the 
offeree may, if he finds among the things requested by the offerer in 
exchange for his promise, that which is in itself or in law impossible 
of performance ( Crzffs v. Golding, 1 Rolle’s Abr. 30), or that which 
if standing alone would not be sufficient as a consideration (Crisp v. 
Gammel, Cro. Jac. 128), disregard the terms of the offer, and on his 
doing what remains, the offerer will be bound. 

This doctrine cannot be supported on principle. 

The objection to it is not that it violates any principle of the law of 
consideration, but that it violates the fundamental principle of the 
doctrine of mutual consent. The law recognizes in general the right of 
the offerer to propose the terms on which he will be bound. When one 
offers to become bound on another’s doing certain things, the doing of 
those things is as much a condition precedent to the creation of an 
obligation as the doing of them would be a condition precedent to the 
creation of a liability, if, instead of making an offer, the party had 
covenanted to do certain things on the covenantee’s doing the things in 
question. 

The true doctrine would seem to be that while the offer will not 
ripen into a promise until the offeree has done all that the offerer re- 
quested him to do, yet, when all has been done, it is no defence for the 
promisor to say that some of the things done were insufficient in point 
of consideration. 

To satisfy the fundamental principle of mutual consent, all must be 
done that the offerer requests. 

The law of consideration is satisfied if, in doing those things, the 
offeree has, because of the doing of any one of them, suffered a detri- 
ment at the promisor’s request in exchange for his promise. 


Equity, SpEcIFIC PERFORMANCE, MuTuaLitry OF REMEDY. — (rom 
Prof. Langdell’s Lectures.) — The rule as to mutuality of remedy 
is obscure in principle and in extent, artificial, and difficult to understand 
and to. remember. The rule is entirely one of remedy; that the 
remedy by specific performance must be mutual. 

The rule assumes that the contract is bilateral. It does not mean 
that there may not be specific performance of a unilateral contract. 
There may be performance of such a contract; for instance, of a cove- 
nant to convey land, made upon good consideration. From the terms of 
the rule it is assumed that the contract itself is mutual, that is, bilateral ; 





1 Peak v. Ellicott, 30 Kas. 156; Ellicott v. Brown, 31 Kas. 170; Harrison v. Smith, 83 Mo. 
210 (overruling Mills v. Post, 76 Mo. 426); People v. City Bank, 96 N. Y. 32; People v. Dansville 
Bank, 39 Hun, 187; McColl v, Fraser, 40 Hun, 111 (semble) ; McLeod v. Evans, 66 Wis. 4o1. 

But see, contra, White v. Jones,6 N.B, R. 175; Re Hosie, 7 N. B. R. 601 (semble); Re 
Coan Co. 12 N. B, R. 203; Illinois Bank v. First Bank, 15 Fed. Rep. 858. 

















RECENT CASES. 105 


or, at least, that it was intended to be bilateral. If one side of a contract 
fails, but the other is, for some reason, binding, it is really a uni- 
lateral contract ; yet equity will not enforce it. A recognized exception 
is the case where one side of a contract is in writing, the other unen- 
forceable by the Statute of Frauds. In that case, perhaps in deference 
to the language of the statute, the side which has been put in writing 
will be enforced. (Hatton v. Gray, 2 Ch. Cas. 164.) 

It is generally agreed that the mutuality has reference to the state of 
things when the contract was made; otherwise the rule involves an ab- 
surdity, for the remedy is almost never mutual at the time of filing the 
bill. The plaintiff alone can then have a remedy; he cannot maintain 
his bill unless the defendant is in default and he himself is not in de- 
fault; the defendant in such a case could not maintain a bill. It is not 
a question, therefore, of the time when the remedy is sought, but of the 
time when the contract is made. 

It is doubtful whether the rule as to mutuality is in force in Massa- 
chusetts. In the case of Dresel v. jordan (104 Mass. 407), it was 
assumed that the rule was in force, and that, therefore, it would follow 
that a vendor of land could generally file a bill for the purchase-money. 
The correctness of this assumption, however, seems to be greatly shaken 
by the later case of Jones v. Newhall (115 Mass. 244), decided by the 
same judge. That was the case of a contract for the sale of shares in a land 
company. ‘The purchase-money was payable absolutely; conveyance 
of the shares was conditional on payment of the purchase-money. The 
vendor filed a bill to recover the purchase-money, and the court dis- 
missed the bill, on the ground that the remedy at law was adequate. 

It seems impossible to reconcile this decision with the assumption in 
the case of Dresel v. Jordan. The vendee could have performance ; 
therefore, if the rule as to mutuality of remedy is in force, the vendor 
should have it. The court does not notice the case of Dresel v. Jordan, 
and does not discuss the question of mutuality of remedy; it inquires 
only whether in the particular case the plaintiff has an adequate remedy 
at law. This is in fact an utter repudiation of the principle of mutuality 
of remedy. It is by no means to be regretted that this rule should be 
repudiated. 
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ATTORNEY — IMPLIED AUTHORITY. — An attorney-at-law has implied author- 
ity to do all things which affect the remedy only, and not the cause of action; 
he may, therefore, dismiss a suit. Davis v. Hall, 3S. W. Rep. (Mo.) 383. 

CARRIER — LIMIT OF LIABILITY. — A common carrier cannot by contract 
avoid its liability for negligence; but where rates of transportation of freight are 
graduated according to the value of freight, and a limit of liability is fixed for 
each class of freight, a shipper who chooses to ship an animal worth $5,000 in a 
class in which the limit is fixed at $75, cannot for the loss of the animal recover 
more than $75. Ail v. R. Co. 10 N.-East, Rep. (Mass.) 836. To the same 
effect. R’y Ce. v. McCarthy, Weekly Notes (Eng.) 1887, p. 34, reversing s, c. 
L, R. Ir. 18 Q. B. D. 1. 

CONDITIONAL SALE, — When the question is whether corn was bought con- 
ditionally upon the result of “inspection ” after delivery to vendee, it is for the 
jury to decide whether the selling of a portion after delivery but before inspec- 
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tion was possible, or the exercise of any other act of ownership, tended to decide 
whether the sale had been absolute or conditional. Carpenter v. Bank, 10 N.- 
East. Rep. (Ill.) 18. 


CONSIDERATION. —A claim upon a judgment, made in good faith, is a good 
consideration for a promissory note, even though the judgment is in fact invalid. 
Brown v. Ladd, to N.-East. Rep. (Mass. ) 839. 

CONSTITUTIONAL LAW — AMENDING INDICTMENT. — Ex parte Bain (7 Supr: 
Ct. Rep. 781). The petitioner, Bain, was indicted for an offence against the laws 
of the United States. By order of court the indictment was slightly changed, by 
striking out what seemed to the court a superfluous clause. The trial proceeded 
and the prisoner was convicted. The prisoner now applies to this court for a 
writ of Aadeas corpus, on the ground that the change in the indictment renders 
the trial void. The petition was granted on the following grounds: The in- 
dictment can only be changed by the grand jury who framed it. If it is changed 
by order of the court or by the prosecuting attorney, it is no longer the indict- 
ment of the grand jury. The constitution of the United States provides that ‘no 
person shall be held to answer for a capital or infamous offence, unless on a pre- 
sentment or indictment of a grand jury.” This provision would be of little use if 
courts could change the indictment to suit the necessity of the case, 


CONSTITUTIONAL Law —‘“ DuE Process oF Law.”—A judgment i” fer- 
sonam against a non-resident of a State is unconstitutional and invalid unless 
there has been a personal service of the writ within the State, or a voluntary ap- 
pearance of the defendant. iliot v. McCormick, 10 N.-East, Rep. (Mass.) 705. 


CONSTITUTIONAL LAW — FORMER JEOPARDY. — An _ indictment for an offence 
against a city ordinance is no bar to an:indictment under a State law, though the 
self-same act constitutes the offence in both cases, Kemper v. Commonwealth, 
3 S.-W. Rep. (Ky.) 159. See 4 Cr. L. Mag. 79, for a valuable case on this point, 
and zd. 496 for an article relating to it. 

ConTRACT — Paro. EvIDENCE, —A receipt “in full of all demands ” may, 
like any receipt, be contradicted by parol eyidence that payment was not made 
as acknowledged; but the statement that the release was to be a discharge in full 
of all demands cannot be contradicted by parol evidence. Cummings v. Baars, 
31 N.-W. Rep. (Minn.) 449. 

CONTRACT FOR BENEFIT OF THIRD PARTY. —B agreed with C to furnish 
him such sums of money as might be necessary to pay C’s current expenses; 
a creditor of C sued B upon this promise. It was held that though a third 
party for whose direct benefit a contract is made may sue upon it, and though 
such a person may be only one of a class, as a creditor, yet this principle gives 
no right to one who, as here, was only indirectly and, incidentally to reap the 
benefit of the promise. Burton v. Larkin, 13 Pac. Rep. (Kas.) 398. See 
Fisher v. Martin, 25 N. Y. W’kly Dig. 539; and for a collection of cases on 
this right of the beneficiary, see 24 Cent. L. J. 112. 


CONTRIBUTORY NEGLIGENCE — PASSENGER IN OPEN Horse Car, — If a 
passenger, at the invitation or with the consent of the conductor, stands up 
between the seats of an open horse-car, the seats all being occupied, and is 
thrown down and injured, in consequence of the rapid driving of the car around 
a curve, the passenger is not, as a matter of law, guilty of such contributory 
negligence as will prevent recovery. Lapointe v, Middlesex R Co, 10 N.-East. 
Rep. (Mass.) 497. , 

CORPORATION — IMPLIED CONTRACT. — Where, in an action for a salary by a 
professor against the trustees of a college, the plaintiff shows that he has per- 
formed the services, expecting to be paid, and that he was advertised as a pro- 
fessor in the college catalogue, the corporation is liable for the value of the 
services, though the board passed no resolution authorizing his employment. 
Tyler v. Trustees, 13 Pac. Rep. (Or.) 329. ‘‘As against individuals the law 
implies a promise to pay in such cases, and the implication extends equally 
against corporations.” 

EASEMENT — NorticE.— Where for a consideration A agreed with B, owner of 
adjoining property, in writing not recorded, that A should have the right to 
use the wall of B*s building, and after A had erected a frame shop against 
B’s wall, B’s property passed by successive sales into C’s hands, it was held 
that A could not replace the frame shop by a brick building, using the sup- 
port of C’s wall without compensation, the existence of the shop not being 
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sufficient notice to C of the contract. Appeal of Heimbach, 7 Atl. Rep. (Pa.) 
737. But in 2. Co. v. Hay, 10 N.-East. Rep. (Ill.) 29, it was held that where H 
contracted to sell C, a railroad company, a strip of land, and C occupied the 
land with track and a station, but no deed was ever given, and H then sold the 
land to the piaintiff, the title of the plaintiff was affected with the trust in favor 
of C, the use and occupation by C being sufficient notice. 


ELEVATED RAILROAD — COMPENSATION TO ABUTTORS.—An_ elevated steam 
railroad in the streets of a city, of the kind usually constructed, is a diversion 
of the street from the use for which it was taken, and abutting owners may 
recover compensation for injury inflicted, including damage caused by emission 
of gas, smoke, dust, cinders, and other unwholesome substances. ofr v. 
Metrop. El. R. Co, 10 N,- East. Rep. (N. Y.) 528, affirming the Story Case, go 
N. Y. 122, 

Equity JURISDICTION — ACCOUNTs, — Even where a bill for an account 
will not properly lie, equity will take jurisdiction of complicated transactions; 
but the difficulty of adjusting the accounts’ is the basis of jurisdiction, and 
mutuality of accounts is an essential element only so far as it indicates com- 
plication and intricacy. State v. Churchill, 3 S.-W. Rep. (Ark.) 352. 


Escrow — REVOCATION. — A deed in escrow, to be delivered to the vendee 
on payment of purchase money, is not revocable, and the party holding it is 
bound to deliver on payment being offered. Cannon v. Handley, 13 Pac. Rep. 
(Cal.) 315. To the contrary effect, Popp v. Swanke, 31 N.-W. Rep. (Wis.) 
916. 


EstopPpEL — TITLE. — If a party knowingly and without making known his 
own claim suffers another to purchase land and improve it at great expense 
under an erroneous opinion of title, the former will be estopped from asserting 
title thereafter against the latter. Stave v. Graham, 32 N.-W. Rep. (Neb.) 142. 


EVIDENCE — Res GeEsTA. — Where the car started, while plaintiff was 
alighting, and threw her to the ground, statements made by the conductor 
while hastening to help her, were held not admissible as a part of the res 
gesta. Williamson v. Cambridge R. Co,, 10 N.-East. Rep. (Mass.) 790. See 
Waldelev, R..Co., 95 N. Y. 274. 


HANDWRITING AS A TEST OF IDENTITY, — Where it is sought to connect the 
identity of A and B, documents admitted or proved to have been written by B 
may be compared with documents proved to have been written by A, in order to 
establish that the two writers were one and the same person; and persons skilled 
in handwriting may give an opinion, Sell v. Brewster, 10 N.-East. Rep. (0.) 
In adverting to the instances in which this process was resorted to, the court 
omit to mention the Whitaker investigation, an account of which appeared in 
2 Crim. Law Mag. 139. See 31 Sol. J. 405 (1887). 

HoMICIDE — CHARACTER OF DECEASED. — Where, in an indictment for man- 
slaughter, self-defence is an issue, testimony as to the violent character of the 
deceased is admissible. State v. Downs, 3 S.-W. Rep. (Mo.) 219. The view 
in this case has been adopted by almost all States, except Massachusetts 
(Wharton on Homicide, § 606 ef seg.; 2 Cr. Law Mag. 78; 8 N. J. Law Journ. 
215); though in the latter State the contrary rule has been weakened by the 
Barnacle Case, 134 Mass, 215. 


ILLEGAL ConTract — DEALING IN “ FuTuRES.” — If a contract to buy mer- 
chandise is speculative only, and no actual future delivery is intended, the 
contract is against public policy and void,  Beadles v. McElrath, 3 S.-W. 
Rep. (Ky.) 152. See 3 Cr. L. Mag. 16. 

INDORSEMENT — COMPLETE UPON DELIVERY, —- Where an_ indorsement is 
written on a note by the payee in one State, and a sale and delivery is made 
in another State, the contract of indorsement is regarded as made in tbe 
State where the delivery occurred. riggs v. Latham, 13 Pac, Rep, (Kas.) 393; 
see Ames’ Bills and Notes, I. c, 111. § 4, p. 273. 


LarcENY — Lucri Causa. —In Pence v. State, 10 N. E. Rep, (Ind.) 919, 
it was held not larceny to take and burn a buggy with an intent “to get even” 
with the owner. This decision is comtra to the latest English and a large pro- 
portion of the American authorities (collected in Whart. Cr. L. gth Ed., §§ 895- 
899). It is there said that one who takes with an intent to enrich himself ‘is 
morally more guilty than one who takes only to destroy; but it is hard to see 
why the latter is not the more villainous, as well as the more expensive to 
society, of the two. 
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LiFE-TENANT — BETTERMENTS, — A life-tenant, 28 years of age, is bound to 
pay the entire assessment for a granite pavement laid on an asphalt foundation, 
for this improvement is not, as to him, to be regarded as permanent beyond his 
probable life-time. Reydurn v. Wallace, 3 S.-W. Rep. (Mo.) 482. 

NEGLIGENCE — BLIND MAN. —It is not, as a matter of law, negligence in a 
blind man to walk in the public thoroughfares unattended. Smith v. Wildes, 
10 N.- East, Rep. (Mass.) 446. 


NEGLIGENCE — IDENTIFICATION OF PASSENGER WITH CARRIER. — A decision 
rendered in January last (7he Bernina, 12 P. D. 58-99) has at last overruled 
Thorogood v. Bryan, 8 C. B. 115, which held the much-censured doctrine that 
the negligence of the carrier is regarded as the negligence of the passenger so 
far as it prevents recovery against a third party, for the result of contributory 
negligence. Several American cases were examined, particularly Lite v. 
Hackett, 116 U. S. 366, Lord Esher, M. R., prefacing his citation by saying that 
it was “interesting and profitable, as it always is, to consider the American 
cases.” 


NoTicE — QuiITCLAIM DEED. — A grantee receiving a quitclaim deed takes 
with notice that the title is dubious and is not a purchaser for value with- 
out notice. Richardson v, Levi, 3 S.-W. Rep. (Tex.) 445. 


QuaAsI-—ConTRACr — CONSTRUCTION OF STATUTE. — Where a statute gives a 
remedy against the Commonwealth for claims “ founded on contract,” the term 
includes only obligations arising from contracts either express or implied in 
fact, and not obligations guasi ex contractu imposed by law. Milford v. Common- 
wealth, 10 N.-East. Rep. (Mass.) 516. See 77 N. Y. 144. This class of cases 
shows clearly the true nature of so-called contracts implied in law. 


SALE OF GOOD-WILL — IMPLIED AGREEMENT. — The sale of the good-will 
of a business does not, in general, impart an agreement by the vendor not to 
engage again in a similar business within the limits of competition. Semdie, 
that personal solicitation of old customers by the vendor would not be _ per- 
missible. Hoxie v. Chaney, 10 N.- East. Rep. (Mass,) 713. Pearson v. Pearson, 
27 Ch. Div. 145, has lately reopened this question in England, overruling Zadou- 
chere v. Dawson, L. R. 13 Eq, 322, and deciding in accordance with the dictum 
above. A recent case in Connecticut, Cottrell v. Babcock Company, 35 Alb. L. 
J. 129, reviews the decisions, and reaches the conclusion contrary to that of 
Pearson v, Pearson. 


SERVANT — LIABILITY OF MASTER FOR SERVANT’s ACTS, — Where the driver 
of a horse-car gives up the reins to a substitute, and, in leaving the car to go 
to his meals, negligently knocks a passenger off the platform, it is an act done 
in the course of his employment, and the company is liable. Commonwealth v, 
Brockton Street R. Co., 10 N.- East, Rep. (Mass.) 506, 


STATUTE OF FRAUDS —- PERFORMANCE WITHIN A YEAR. —A_ contract to fur- 
nish material until notified to stop is not within the Statute of Frauds. Walker 
v. R. Co. 1 S.-East. Rep. (S. C.) 366. To the same effect is Bullock v Turn- 
pike Co., 3 S.-W. Rep. (Ky.) 129. 

SUBROGATION. — A judgment lien is extinguished at law upon payment of 
the judgment by a surety; yet in equity the lien continues in full force for the 
benefit of the surety. Bank v. Fritz, 32 N.-W. Rep. (Wis.) 123. See Mann v. 
Bellis, 4 Lanc. Law Rev. (Pa.) 162. 

SUBROGATION — CREDITOR OF MorTGAGOR. — The sister of M, a mortgagor, 
paid off a portion of the mortgage, upon an agreement with her brother, 
but not with the mortgagee, that she should have an assignment of the mort- 
gage when paid off. Before paying the balance she died. He/d, that her estate 
was entitled to be subrogated to the mortgagee’s rights to the extent of her 
payments. Robertson v. Mowell, 8 Atl. Rep. (Md.) 273. To the same effect, 
Fievel v. Zuber, 3 S.-W. Rep. (Tex.) 273. See Flannary v. Utley, 3 S.-W. 
Rep. (Ky.) 412. 

Tax ON DRUMMERS — CONSTITUTIONAL Law. — Robbins v. Taxing Dist. of 
Shelby Co., Tenn., 7 Sup. Ct. Rep. 592, decides a very interesting point in con- 
stitutional law, A statute in Tennessee provided that all drummers selling 
goods by sample, in a certain district, should pay ten dollars a week, or twenty- 
five dollars a month, for such privilege. The question before the Supreme Court 
was the constitutionality of the above statute. Held by Bradley, J., in a very 
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clear opinion, that the above statute was an attempt by a State to regulate 
interstate commerce, and therefore unconstitutional, since Congress alone has 
the right to aegislate on interstate commerce, The provision in question 
amounts to laying a tax on every order for goods obtained by a drummer, If 
States should be allowed to pass such lawsit would cripple commerce. 

Waite, C. J., Field and Gray, JJ., dissented. The dissenting view was that 
the act in question had nothing to do with interstate commerce, inasmuch as 
the tax was simply imposed on a_ business carried on primarily within the 
State, its interstate character being accidental and immaterial for the purposes 
of the tax. 

A similar statute in Maryland was decided unconstitutional for the same 


- reasons. Corson v. Maryland, 7 Sup. Ct. Rep. 655. 


TELEGRAM— LimIT oF LIABILITY.—A limitation of liability for telegraphic 
messages sent at night is invalid, so far as damage caused by the company’s 
negligence is concerned, even though the company offers to insure all loss upon 
prepayment of a premium of one per cent, on the agreed amount of risk. 
Marr v. W. U. Tel. Co. 3 S.-W. Rep. (Tenn.) 497. See Grinnell v. W. U. Tel. 
Co. 113 Mass, 299. 

TROVER— WHAT Is CONVERSION.—A and B purchase the growing crops of 
grass on two adjoining pieces of land, the line between not being marked. C, 
A’s servant, while cutting A’s grass, in ignorance of the boundary, cut part of 
the grass sold to B; C left the grass as it was cut. It was subsequently re- 
moved by other servants of A. Held, C was liable to B for a conversion, 
Donahue v. Shippee, 8 Atl. Rep. (R. 1.) 541. Admitting that C’s act was a 
dealing with property in assertion of title in another than the owner, it is, to 
say the least, difficult to see how C’s act was anything more than a changing 
of realty into personalty,—a trespass to realty. If he had by the same act 
removed the grass, he would not have been guilty of larceny at common law. 
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COMMENTARIES ON THE LAW OF CONTRACTS. By Joel Prentiss 
Bishop, LL.D. Chicago: T. H. Flood & Co. 8vo. 780 p. 

This book bears testimony on every page that the author gave to its 
preparation that painstaking investigation which is so characteristic of 
all his publications. The author has attempted to cover the entire sub- 
ject of contracts in a volume of six hundred pages. We think the 
general feeling will be that the profession has lost in consequence of too 
great condensation. 

Mr. Bishop has the great merit of not being led astray by fictions. 
Chapter VIII., dealing with “Contracts created by Law,” affords a good 
illustration of this. And in pointing out, in §908, that there is 
no propriety in speaking of an infant being liable, on his express con- 
tract, to pay for necessaries, when in fact he is required to pay, not the 
contract price, but the value of the necessaries, the author shows the 
same disregard for the fictions of writers that he does for those of the 
law. 

The book will be found exceedingly useful in practice, and should be 





added to the library of every practising lawyer. W. A. K. 

THe Law or PrivaTE CoRPORATIONS. By Victor Morawetz. 
Second edition. Boston: Little, Brown, & Co. 8vo. v. and 1102 
pages. 


This deservedly successful book now appears in two volumes. From 
an artistic point of view, as its author would doubtless be the first to 
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admit, the work has lost rather than gained by this expansion. It is 
possible that the increase in volume will be welcomed by the prac- 
titioner. The additions are marked by the readableness, clearness of 
statement, and accuracy of citation that contributed so largely to the 
value of the original book. There is also the same independence of 
judgment, as refreshing as it is rare in the text-books of the day. The 
discussion, for instance, in § 197 of the decision in Jiésher v. 
Essex Bank, 5 Gray, 373, by which an unregistered transferee of shares 
was postponed to a subsequently attaching creditor, is an excellent 
illustration of judicious criticism. As he tells us in the preface, the 
author has not found it necessary to change his views upon any im- 
portant question. We should have been glad to see some modification 
of his fundamental conception of the nature of a corporation, for that 
conception occasionally leads him astray. In § 787, for example, 
the directors of an insolvent corporation are said to stand in a fiduciary 
relation to its creditors, having previously been fiduciaries of the cor- 
poration itself; and, again, in § 803, the doctrine that an insolvent 
corporation may make preferences among its creditors is vigorously 
assailed. We cannot agree with the proposition in the one case or with 
the criticism in the other. There is no direct relation between the 
directors and the creditors of a corporation. The directors are at all 
times fiduciaries of the corporation, and of that alone, as was clearly 
pointed out by Jessel, M. R., in Pool’s Case, g Ch. Div. 322, 328. Nor 
is there any reason for discriminating between an insolvent corporation 
and an insolvent individual in the matter of preferring favored creditors. 
We think preferences by either should be prohibited by legislation. 
But in the absence of legislation a corporation may deal as freely with 
its assets as an individual. The assets of a corporation, solvent or in- 
solvent, are no more a trust fund for its creditors than the property of 
an individual is atrust fund for his creditors. In the main, however, 
the difference between the commonly accepted conception of a corpora- 
tion and that of our author is of speculative rather than of practical 
importance. We cannot refrain from expressing our satisfaction that 
this book, which is generally conceded to be the best treatise upon the 
subject of Corporations, is the work of a graduate of this school. 
J. B. A. 





